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Seabury Beaumont Legal Limited Manchester, M3 2JA
82 King Street
Manchester Office : 0161 833 6100
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DX 728520
Salford 17

Your Ref: 52291
Date 28 January 2016

Case Number: 2404460/2015

Claimant Respondent
Mr J Peters v Rock Chemicals Limited t/a
Rock Oil Company

EMPLOYMENT TRIBUNAL JUDGMENT

A copy of the Employment Tribunal’'s judgment is enclosed. There is important information in the
booklet ‘The Judgment’ which you should read, including about enforcing the judgment. The
booklet can be found on our website at:
http://hmctsformfinder.justice.qov.uk/HMCTS/GetForms.do?court forms category=employment%2
Otribunal

If you do not have access to the internet, paper copies can be obtained by telephoning the tribunal
office dealing with the claim.

The Judgment booklet explains that you may request the employment tribunal to reconsider a
judgment or a decision. It also explains the appeal process to the Employment Appeal Tribunal.
These processes are quite different, and you will need to decide whether to follow either or both.
Both are subject to strict time limits. An application for a reconsideration must be made_within
14 days of the date the decision was sent to you. An application to appeal must generally be made
within 42 days of the date the decision was sent to you; but there are exceptions: see the booklet.

The booklet also explains about asking for written reasons for the judgment (if they are not
inciuded with the judgment). These will almost always be necessary if you wish to appeal. You
must apply for reasons (if not included with the judgment) within 14 days of the date on which the
judgment was sent. If you do so, the 42 day time limit for appeal runs from when these reasons
were sent to you. Otherwise time runs from the date the judgment was sent to you or your
representative.



For further information, it is important that you read the Judgment booklet. You may find further
information about the EAT at https://www.gov.uk/appeal-employment-appeal-tribunal.

An appeal form can be obtained from the Employment Appeal Tribunal at: Employment Appeal

Tribunal, Second Floor, Fleetbank House, 2-6 Salisbury Square, London EC4Y 8JX or in Scotland
at 52 Melville Street, Edinburgh EH3 7HS.

Yours faithfully,

For the Tribunal Office
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NOTICE OF REMEDY HEARING

Employment Tribunals Rules of Procedure 2013

A hearing to determine remedy will take place at Employment Tribunals, Third Floor, Civil
& Family Court, 35 Vernon Street, Liverpool,L2 2BX, on Thursday, 11 February 2016 at
10:00 am [on the first day] or as soon thereafter on that day as the Tribunal can hear it.
The tribunal may transfer your case at short notice to be heard at another hearing centre
within the region.

Unless there are exceptional circumstances, no application for a postponement will be
granted. Any such application must be in writing.

The hearing

The hearing will be conducted by Employment Judge Sharkett with members at a
public hearing.

The hearing has been allocated 1 day to hear the evidence and decide financial
compensation or other remedy. If you feel that this is insufficient, please inform us in writing
within 7 days of the date of this letter.

It is your responsibility to ensure that any relevant withesses attend the hearing and that you
bring sufficient copies of any relevant documents.

You may submit written representations for consideration at the hearing. If so, they must be
sent to the Tribunal and to all the other parties not less than 7 days before the hearing. You
will have the chance to put forward oral arguments in any case.



Please advise the Tribunal office dealing with your case if you or anyone coming to the
Tribunal with you, has a disability which affects access to the service we provide. We will
make reasonable adjustments to the way in which we deliver our service to meet any need
identified.

Acas

Acas (whose services are free} may be able to help the parties resolve the matter at any
time.

Representatives

Representatives are responsible for informing those they represent of the place, date, time
and duration of the hearing.

You must comply with any case management order(s) issued in relation to this case.
Enclosures

A copy of the booklet ‘The hearing’ can be found on our website at
www.justice.qov.uk/tribunals/employment/claims/booklets

A location map for the office can be found at
www. justice.gov.uk/tribunals/employment/venues

If you do not have access to the internet, paper copies can be obtained by telephoning the
Tribunal office dealing with the claim.

Signed,

MRS L WRHITE
For the Tribunal Office

cc ACAS
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EMPLOYMENT TRIBUNALS

Claimant: Mr J Peters

Respondent:  Rock Chemicals Ltd t/a Rock Oil Company

HELD AT: Liverpool ON: 5-9 October 2015
20 November 2015
(in Chambers)
BEFORE: Employment Judge Sharkett
Ms F Crane
Mr A Wells
REPRESENTATION:
Claimant: Mr Gorasia of Counsel
Respondent: Mr West, Consultant (Peninsula)
JUDGMENT
The unanimous decision of the Tribunal is:
1. The claimant was unfairly dismissed and his claim for unfair dismissal
succeeds.
2. The respondent did not dismiss the claimant in circumstances which entitled it

to dismiss without notice or payment in lieu of notice. The claimant’s claim for breach
of contract {notice pay) is well founded and succeeds.

3. The respondent unlawfully discriminated against the claimant on the protected
characteristic of age. The claimant's claim of unlawful discrimination is well founded
and succeeds.

4, The respondent concedes that the claimant is entitied to a bonus payment for
the year 2013.

5. The respondent's counterclaim for breach of contract is not well founded and
is dismissed.

6. A remedy Hearing will now follow
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REASONS

1. The claimant brings claims of unfair dismissal, breach of contract (notice pay
and bonus pay} and unlawful discrimination on the protected characteristic of age.

2. The respondent brings a counterclaim against the claimant in the sum of
£18,842.04.It is the respondent's case that the claimant failed to reasonably
discharge the duties under his contract of employment which resulted in the
respondent incurring a penalty for late payment of PAYE payments to HMRC.

3. The issues to be determined by the Tribunal were identified and agreed as:

(1) Can the respondent show a potentially fair reason for dismissal (in this
case the respondent seeks to rely upon the potentially fair reason of
conduct);

(2) Did the respondent have a genuine belief, based on reasonable grounds,
of the claimant's alleged misconduct:

(3) Did the respondent carry out a reasonable investigation;
(4) Did the respondent carry out a fair procedure;

(5) Was the decision to dismiss for the reason given within the band of
reasonable responses?

(6) If a fair procedure was not followed thus rendering the dismissal unfair
what would the outcome have been had a fair procedure been followed?
and

(7) Did the claimant contribute to his own dismissal by culpable or
blameworthy conduct?

(8) Shouid the Tribunal make an adjustment to any award made by reason
of any party's failure to follow the relevant ACAS Code?

(9) Was the respondent entitled to dismiss the claimant without notice or
payment in lieu of notice by reason of the claimant's fundamental breach
of contract?

(10) Did the claimant have a contractual right to be paid a bonus by the
respondent?

(11) If so how much was the respondent obliged to pay the claimant?

4. In respect of the claimant’s claim of unlawful discrimination:

(1} Can the claimant prove facts from which the Tribunal could conclude that
the respondent has, for reasons related to the claimant’s age, treated the
claimant less favourably than others were or would have been ireated
that were not in the same age group as him (i.e. 65 years or over)?
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(2) If so has the respondent proved that it did not treat the claimant less
favourably for reasons related to the claimant's age?

(3) If not, has the respondent shown that such treatment_was a
proportionate means of achieving a legitimate aim?

5. In respect of the respondent’s counterclaim:
(1) Was the claimant in breach of an imptied duty to carry out his duties to
the normal standard of someone holding his position in the
circumstances in which his position was held?

(2) If so, did the claimant's failure cause the respondent to incur a penalty
for late payment of PAYE in the sum of, £18,842.04?

(3) Can the respondent rely on an implied term of the claimant's contract to
recover a penalty incurred by the respondent by reason of its obligation
to pay HMRC within a prescribed time limit?

6. The claimant was represented by Mr Gorasia of Counsel and gave evidence
in support of his claim.

7. Mr West {consultant) appeared on behalf of the respondent, and called
evidence from:

(1) Mr Gregg Hewitt - Managing Director and investigatory officer

(2) Mr Charles Hewitt - Chairman and dismissing officer

(3) Ms Francesca Percival - HR consultant and appeal officer

(4) Mr David Cunningham - friend of Gregg Hewitt

(5) Mr Colin McDonogh - Personnel Manager

(6) Ms Fiona Wright - Finance Manager

(7) Mr George Tickle — ex-employee of the respondent

(8) Ms Angela Hewitt - wife of Charles Hewitt

(9) Mr Mike Donnan - partner at respondent’s appointed accountants

All witnesses gave evidence in chief by way of written witness statements which had
been exchanged; these statements were taken as read by the Tribunal.

8. We were referred to two bundles of documents consisting of in excess of 748
pages which had been prepared in accordance with the orders of the Tribunal. The
Tribunal were referred to documents within that bundle during the course of the
Hearing and ail references to page numbers in this Judgment are references to
pages in the bundles unless otherwise stated. The tribunal note that a considerable
number of documents in the bundles had been redacted. Mr West was unable to
confirm the circumstances in which the redactions had taken place but did confirm
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that the redactions had been made to the original copies of the documents
concerned and consequently the respondent was unable to provide clean copies.
Where it has not been possible to discern the content of a document from the papers
we have relied on the evidence of-the witnesses and reached findings-of fact on the
baiance of probabilities.

Findings of Fact

9. Having considered all the evidence both oral and documentary the Tribunal
makes the following findings of facts on the balance of probabilities. Our findings of
fact are not intended to cover every point of evidence given, they are a summary of
the principle findings that the Tribunal made from which our conclusions were drawn.

10.  The claimant was born in October 1947 and at the date of his dismissal on 14
January 2015 he was 67 years old. At the time of the events leading up to his
dismissal he was 65 years old.

11.  The claimant was employed as company accountant to the respondent, a
position he had held since 29 January 1998. He was employed under a written
contract of employment (p45) which provided that his principal accountabilities were'
“to be responsible for maintaining the company accounts” and to be the office
manager. In his position he was responsible for the line management off two
members of staff, one of whom was Fiona Wright who was employed as the finance
manager. Ms Wright was the sister of Charles Hewitt who is the Chairman of the
respondent and father of Greg Hewitt the respondent Managing Director. Ms Wright
had been employed by the Respondent since 1973 and was employed under a
written contract of employment (Page 50) which provided that her principal
accountabilities were “to manage all aspects associated with receipt and payments
of monies for the company”.

12.  The respondent is a family owned business that manufactures lubricants from
original materials and distributes fuel. The respondent management executive
comprised of a number of staff who were within five or so years of the state
retirement age (i.e for the purposes of this claim 65). Colin McDonogh, the
respondent's personnel manager was concerned that much of the company’s
expertise was in the hands of these senior managers but there was very little
provision in place to cover their absence or ultimate departure on retirement. In or
around 2009 Mr McDonough urged Charles Hewitt who at the time was managing
director of the respondent, to take steps in relation to succession planning.

13. At a meeting of the executive commiitee of the respondent, of which the
claimant was a member, the matter of succession planning was raised and it was
noted in the minutes of that meeting (Page 59) that the claimant would consider exit
strategies and discuss with Charles Hewitt. Whilst the document is not dated, and
like much of the documents disclosed by the respondent, is heavily redacted for no
apparent reason, the meeting took place in or around 2009 when the Claimant was
62 years old. There is some dispute about what the claimant actually said of his
intentions in relation to retirement, however it is clear that the claimant made some
reference to possibly retiring on the expiration of his car lease in January 2012.

14.  In October 2011 the claimant entered into a new car lease for a period of two
years. The least was entered into with the approval and consent of Charles Hewitt.
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15.  On 1 December 2011 Nick Mullins started work with the respondent. The
minutes of the executive meeting held on 26 October 2011 record Mr Mullins as
being a qualified accountant with considerable experience in production. According
to the-minutes- he-joined the-respondent to—be—responsible—for the—-analysis of
operations in the factory and coordination of the transport, production and report
directly to Greg Hewitt. Whilst there is no reference to Mr Mullins being recruited to
take over from the claimant on his retirement it is not disputed that this was the
ultimate objective and that Mr Mullins was introduced to external third parties as the
claimant’s successor.

16. We find it is clear that Charles Hewitt was aware that that the claimant did not
intend to retire in January 2012. We make this finding because if Charles Hewitt
expected the claimant to retire at this time he would not have given his consent to
the claimant entering into a car lease which would not expire untit October 2013, nor
would Mr Mullins have been placed in a completely different role and department in
December 2011 if it was intended that he would take over as company accountant in
January 2012.

17.  The Tribunal accept the evidence that the respondent had previously adopted
a practice of opportunistic recruitment of staff in advance of and in readiness for the
retirement of key members of staff. However, even though the claimant knew it had
done this in the past, the claimant was concerned when Mr Mullins was introduced to
(amongst others) the bank, as the claimant's successor. The claimant had always
enjoyed a good relationship with Charles Hewitt and expressed his concerns about
his future and the fact that he did not presently intend to retire. Mr Hewitt assured the
claimant that his position was secure.

18. However, in 2012 and following the appointment of Mr Mullins the claimant
noticed a distinct change in Charles Hewitt's attitude towards him and, by October
2012 the easy relationship they had once enjoyed no longer existed. Charles
Hewitt's attitude hardened further once it was clear the claimant did not intend to
retire and in contrast to the relationship they had previously enjoyed he barely spoke
to the claimant, with most communications being by email. The claimant aiso felt
excluded from senior management discussions and while he was sitill invited to
meetings he felt there was a deliberate attempt to leave him out. Charles Hewitt no
longer came to chat to the claimant and at Christmas time the usual gift from him to
the claimant was left on his desk in contrast to the previous personal delivery.

19. Charles Hewitt does not deny that he was unhappy when in July 2012, the
respondent was served with a penalty notice in the sum of £18,824.04, for late
payments of PAYE. When the respondent was notified of the penalty the claimant
suggested that the respondent should appeal the decision to the Tax Tribunal. He
made this suggestion on the basis that following a relatively recent change in
legistation, many companies had been issued with draconian penalties by HMRC for
failing to pay PAYE by the prescribed date. Although the payment date for PAYE had
been the 19th of each month for at least the last thirty years, late payments had, as a
rule, not incurred penalties as long as the correct amount had been paid over the
year. Many companies and their advisors thought the recently imposed penaliies
were draconian and many were the subject of legal chalienge.

20. Charles Hewitt instructed the respondent's accountants Howard Worth to
advise/act on its behalf. Mr Donnan of Howard Worth who gave evidence at the
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Tribunal, explained that even though he had informed Mr Hewitt that the chances of
getting the penalty over-turned were thin and success unlikely, Mr Hewitt made it
clear that he expected Howard Worth to fight the penalty and if they were not
prepared to do so-he would instruct another agent-to act on-the-respondent’s behalf.
Charles Hewitt had also indicated to Mr Donnan that, should the appeal fail he
intended to hold both the claimant and Ms Wright accountable.

21. it should be noted that at the time during which the HMRC penalty had been
incurred Howard Worth was not retained as the respondent’s accountants and Mr
Donnan did not know who Ms Wright was or the position she held in the respondent.
Mr Donnan confirmed that whilst Charles Hewitt had indicated that he would hold the
claimant and Ms Wright responsible for the penalty, there was no discussion about
who was responsible for making PAYE payments or how they had come to be paid a
few days late. There was however some discussion about knowledge that late
payment of PAYE would incur penalties and whether HMRC had adequately brought
this to the attention of the respondent. The lack of adequate notice was one of the
strands of the respondent's defence to the penalty, however by the time the matter
reached the Tax Tribunal there was evidence to show that the respondent had been
put on notice of the risk by HMRC.

22.  Mr Donnan prepared the appeal for the respondent and attended the appeal
hearing, however it was the claimant who represented the respondent on the day. As
Mr Donnan expected, the Tribunal found that penalty notice had been legally issued
and although the tribunal was sympathetic to the previous good history of the
respondent and the draconian nature of the penalty, for what was only a short delay
in payments, there was no error in law that gave rise to the appeal being allowed.
The respondent was notified that the appeal had been unsuccessful at the hearing of
21 November 2012.

23. The claimant returned to work, continued with his duties and attended
Executive Management meetings. It is noted that the PAYE penalty and subsequent
loss of the appeal does not appear in any of the minutes or summaries of these
meetings.

24.  Ms Wright continued in her position of Finance Manager.

25. The only difference that had occurred following receipt of the penalty notice
was that the claimant had put a system in place to ensure that the PAYE payments
were paid on time in future and therefore would not expose the respondent to the
risk of further penaity. Whilst Ms Wright gave evidence that this system had already
been in place prior to the issue of the penalty notice, we do not accept her evidence,
as there is documentary evidence to show that the timing and processing of the
PAYE payments, was to a great extent the responsibility of Ms Wright,
(p111,160,163,179,184,193, &198), albeit with some input from the claimant from
time to time especially if Ms Wright was absent from work and not available to
process the payment (p107 &108A showing absence from work).

26. It was not until 3 January 2013 that the matter of the penalty notice was raised
again when Mr McDonogh wrote to the claimant and Ms Wright inviting them to an
investigatory meeting with Charles and Greg Hewitt on 8 January 2013. The purpose
of the meeting was to investigate and discuss the circumstances which led to the
issue of the penalty notice by HMRC and the subsequent appeal. The letter warned
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that following the investigation disciplinary action may follow. The Tribunal note that
the memo states ‘the Managing Director of the Company was under the impression
that there were sufficient grounds to appeal this penalty and therefore appointed
Howard Worth-Accountants to represent the Company-(p221). The-Tribunal find that
this statement is misrepresentative of the true position as Mr Donnan gave clear
evidence to this Tribunal that he had made it clear to Charles Hewitt (who was the
MD at that time), that the chances of successfully appealing the penalty were
extremely slim with a 98% chance of losing. If Charles Hewitt was under the
impression that there were sufficient grounds to appeal the penalty it was an
impression that was unreasonably held on the basis of the advice he had been given
by those he had instructed to advise him.

27. At the meeting of 8 January, the claimant explained that whilst he accepted
that the respondent was guilty of late payments of PAYE and that HMRC had notified
the respondent of late payment defaults they had not notified the respondent of
impending fines. The claimant had wrongly assumed that the seven days grace
allowed for electronic payment of VAT also applied to PAYE. Consequently he had
proceeded on that mistaken basis as he assumed that the same terms applied to
both payments of VAT and PAYE. He denied seeing any p101s other than the one
issued in June 2012 (p198) and that phone calls had not been received because it
transpired that HMRC had been calling an incorrect number. The minutes of that
meeting (p222) do not record any input from Ms Wright and ended with Charles
Hewitt stating that he thought the whole matter was unsatisfactory on a number of
levels and that he would have to consider the matter.

28. No further action was taken at that time and the claimant returned to his
normal duties. Charles Hewitt was unable to explain to the Tribunal why no further
action had been taken at that time.

29. At a scheduled meeting of the Executive Committee of 11 February 2013 the
claimant reported that fuel stocks were adrift by approximately 10,000 litres. The
claimant expressed a view that the variance may have been due to extremely cold
weather but that he would seek an explanation from George Tickle and Martin
Waterhouse agreed to contact Federation of Petroleum Suppliers regarding
temperature correction of fuel volumes sold- retail.

30. During the course of the hearing we heard a great deal of evidence about the
purchase, sale and storage of fuels and, the effect that temperature can have on the
readings of Kerosene, most especially during busy times when, at the point of
coltection the fuel is often at a higher temperature and will therefore show a higher
volume than that actually held. It is not necessary to rehearse all the evidence again
but the Tribunal have had regard to that evidence and accept that, the temperature
of the fuel will influence the readings of volume; that some suppliers make
adjustments to the amount of fuel sold to take account of the variance in temperature
whilst others do not and; that not all fuel purchased from suppliers is held by the
respondent but is instead delivered directly to the respondent’s customers.

31. It follows therefore that the reconciliation of fuel does not simply involve
tallying up the number of receipts of fuel sold and comparing them against one tank
of fuel on the respondent’s premises which was what the Tribunal was initially led to
believe by Charles Hewitt, albeit we accept that this may not have been intentional
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on his part as it was clear to us that Charles Hewitt appeared to have little grasp of
the mechanisms in place to monitor fuel.

32. The claimant and Mr Tickle gave a full and consistent explanation..of. the
recording and storage of the fuel in question, which we accept as being a credible
and accurate account. On the basis of that evidence, we find that fuei volume
variances were common in the cold weather because, refineries were much busier
and fuel was being collected at a warmer temperature due to the increase in
turnover. This would show increased levels of fuel collected and then when fuel
cooled down volumes held showed lower levels. Given that this was not simply a
matter of recording fuel into and out of one tank it is understandable that such
variances could occur. In addition the turnover of fuel was also far greater at this
time because demand was greater due to the cold weather.

33. On 12 February 2013, the day after the executive management committee
meeting, the claimant emailed Mr Tickle, to ask him to provide an explanation for the
rising discrepancy on kerosene stocks which had accumulated over the period
QOctober 2012 to February 2013. The email was copied to both Charles and Greg
Hewitt. (p225). Within half an hour of the email being sent and before Mr Tickle had
responded with an explanation Mr Charles Hewitt sent an email addressed to the
claimant and copying in Mr Tickle and Greg Hewitt in the following terms:

“This is too little too late. | am fuming angry that | am only informed when the
position is this bad. Would anyone like to resign for gross incompetence?”
{p226)

it is clear to the Tribunal that both the content and the tone of the email was meant
for the claimant and not to the other recipients of the email who were both family
members and merely copied in.

34. Eight days later on 20 February 2013, Mr McDonogh invited the claimant to
attend a meeting on 4 March 2013, with himself and Charles Hewitt. The purpose of
meeting was said to be fo obtain the claimant's input into the potential management
changes that were anticipated within the Finance and Production departments as a
result of existing personnel reaching state retirement age. The claimant was being
asked in indicate anticipated timings of changes that might affect the finance
department. In other words the claimant was being asked to say when he anticipated
retiring. The letter went on to inform the claimant that:

“The meeting will also cover the following topics to allow you to update
Charles with the results of your investigations into the cause and effects of the
following:

(@) Late payment of tax to HMRC resulting in fine of approximately
£19,000

(i) Dealing with Forest Marketing resulting in a financial loss to Rock Oil of
£11,933

(i)  Discrepancies in fuel stock balances known to you since October 2013
but not reported to the managing director untit February 2013

(v} Late payments to major suppliers resulting in one (Ashdown
Chemicals) formally compiaining to the managing director in January
2012
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(v)  Statutory sick pay refunds-do we reclaim SS P for members of staff
who are off sick for longer than one week.”

35. - The-letter concluded by-informing the-claimant that_it was.not possible to hold
the meeting sooner than 4 March as commercial pressures prevented Charles from
being available until that date. The letter makes no suggestion that this is a meeting
to investigate allegations against the claimant nor does it suggest that disciplinary
action may follow the meeting. The Tribunal note that both the Forest Marketing
matter and the Ashdowne payment were historical matter for which the claimant had
been previously asked to account.

36.  Whilst the letter did not make reference to disciplinary action, the invitation to
the meeting coupled with the deterioration in the claimant's relationship with Charles
Hewitt and the atmosphere at work, made the claimant very anxious. He started to
suffer symptoms of anxiety and had difficulties sleeping.

37. On 4 March 2013, in preparation for the scheduled meeting the claimant
accessed the intemet including the gov.uk website to find information about
retirement. Greg Hewitt observed the claimant on the website and jumped to the
conclusion that the claimant was looking at bringing a claim against the respondent
in the Employment Tribunal.

38. The meeting was hostile from the outset and in addition to Charles Greg
Hewitt was also present (p236). The claimant denied accusations put to him by
Charles Hewitt that he had been looking at how to take an employer to an
employment tribunal and was thus in breach of his duty of trust and confidence to the
respondent. He tried to explain what he had been doing, but neither Greg not
Charles Hewitt were prepared to accept his explanation. They were insistent that the
matter needed to be addressed there and then before they went any further with the
rest of the meeting. Ultimately when the claimant refused to offer any further
explanation than the one he had already given the meeting moved on.

39. Written minutes of the meeting were available to the Tribunal and whilst it was
not recorded in the minutes it was accepted by the respondent that, throughout the
course of the meeting Charles Hewiit raised his voice and that when the claimant
failed to respondent immediately to a question Greg Hewitt told him to just answer
the fucking question’. It is also accepted that Charles Hewitt informed the claimant
that it had been said to him that the claimant of five years ago would never have
allowed the matters now complained of to have occurred, although he could not
recall who had said these words.

40. Whilst the claimant tried to re-assure Charles Hewiit that the fuel stocks were
now at an acceptable level and that Mr Tickle was investigating why the figures had
gone adrift between October 2012 and February 2013, Charles Hewitt was not
satisfied with his explanation and accused the claimant of misrepresenting the
situation to the executive management committee. Charles Hewitt also accused the
claimant of having done the same thing with regard to the PAYE penalty. He said
that his negligence had caused further financial loss in relation to the Forest
marketing matter and a risk to the reputation of the respondent by the late payment
to Ashdown The claimant was asked to explain his unacceptable performance and
confirmed that whilst there was nothing affecting his performance if improvement
was needed then he would improve. The claimant explained that he had not been
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involved in the approval of credit for Forest Marketing, which was dealt with by
another member of the executive management committee along with Ms Wright and
a member of staff called Michelle, who had used a credit reference agency to screen
the client.

41, The meeting remained hostile when it then moved on to succession planning
and the claimant indicated that he had no plans to retire. The meeting concluded
with Charles Hewitt telling the claimant that the mesting would reconvene on March
11th when he expected the claimant to tell him when he expected to retire and
explain why the executive management committee had been misinformed and
misled.

42.  The claimant was very distressed by the meeting and his symptoms of anxiety
increased. He had a history of high blood pressure which had previously been well
controlled but he now feit that the felt hostile and unpredictable work environment
was impacting upon his health and the following morning (5 March 2013), he
attended an emergency appointment with his general practitioner (GP). His GP was
concerned that the claimant's blood pressure was raised and he was showing
physical signs of anxiety (p316). He diagnosed the ciaimant as unfit for work and
signed him off for in initial period of two weeks.

43. The Tribunal was somewhat surprised by the high-handed approach the
respondent took on notification of the claimant's absence to work, especially as it
had the benefit of advice from employment consuitants at that time. There is dispute
about the reason why the respondent adopted the stance that it did however the
Tribunal make the following findings of fact.

44.  Apart from suffering from high blood pressure and recent gastro-intestinal
investigation the claimant had enjoyed good heaith. Throughout the fourteen years
he had been empioyed by the respondent he had not been absent from work due to .
an iliness that required certification by a medical practitioner. He had been a loyal
and conscientious employee who had no previous disciplinary record and had
received annual bonuses in recognition of his contribution to the respondent each
year.

45.  Two days after the claimant notified the respondent of his sickness absence,
Mr McDonogh, on behalf of the respondent wrote to the claimant, expressing
complete surprise at his absence given that he had not previously indicated that he
was suffering from stress (p246). The letter went on to inform the claimant that:

“You will obviously realise the importance of your role as Company
Accountant especially at this point in the financial year. In order to ensure the
smooth running of the company both within the next few weeks and the
foreseeable future, we have decided to exercise our right under your contract
of employment lerms and conditions of service to seek a medical opinion
regarding the prognosis of the condition stated in your Statement of Fitness to
Work.”

46.  Enclosed with this letter was a copy of the letter of instruction which had been
sent to occupational health provider. The letter of instruction goes far beyond that
usually produced by an employer requesting a medical opinion. It contains
information that is inaccurate and that Mr McDonogh did not have permission to
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disclose. The content of the letter covered not only relevant information about the
claimant's position and date of birth and previous exemplary record, but also
expressed an opinion that when he last attended work on 4 March 2013 there
appeared to be nothing wrong with him, none of his colleagues noticed anything out
of the ordinary and yet the foliowing day he submitted a sick note for two weeks
citing “Adjustment - caused by work related stress” as the reason for his absence.

47. The letter drafted by Mr McDonogh included inaccurate details about the
claimant's medical history, and informed the reader that although he had previously
said he would retire at 65 he had now indicated he had no plans o do so. The letter
also included considerable detail about the PAYE penalty, the fact that the claimant
had ‘suddenly and unexpectedly’ resigned his position as Warrington Golf Club
Accountant in October 2012, only 3 weeks before the AGM, that the claimant had
allowed a new customer to have credit in 2012 which led to financial loss to the
respondent, that he had assured the managing director that fuel stocks were not a
problem but his assistant reported that there had been an imbalance since October
2012 and, that there had been a complaint from one of the respondent’'s major
suppliers about late payments resulting in making the respondent ‘one of the worst in
the business’. The monetary amounts involved in all these matters was also
included. He advised in the fetter that a meeting had been held to discuss these
matters and the claimant's retirement and that the claimant had appeared to be calm
and in control throughout the meeting and during a subsequent conversation he had
with Mr McDonagh later that day.

48. The Tribunal find that the content of this letter painted a distorted picture of
the claimant that was intended to influence the medical examiner. The Tribunal note
that according to the respondent it did not commence an investigation into the
allegations against the claimant until he returned to work in 2015, yet this letter is
written in a style that assumes the claimant's culpability. It is also misleading in that it
was not Mr Tickle who brought the issue of the fuel variance to the attention of the
executive, this had been done by the claimant at the meeting on the previous day. It
is also disingenuous to say that the claimant had been calm when he spoke to Mr
McDonogh after the meeting, when his own evidence is that the claimant had
shouted at him.

49. The letter of instruction concluded:

“vou will be well aware of the role of the Company Accountant is an extremely
important one, especially in March/April at the end of the financial year. We
would like to have your opinion on Mr Peter's symptoms. We also need your
opinion on how long Mr Peter’s is expected to be unfit for work and whether
he should be allowed to resume his full duties and responsibilities as
Company Accountant.”

50. Quite understandably in the circumstances, the claimant was concerned when
he received the letter. He considered that the decision of the respondent to invoke
the clause requiring him to undergo an occupational health assessment when he had
only been absent for two days was unreasonable. He was also distressed by the
inappropriate content of the letter of instruction to the medical examiner. The
Tribunal find that it was not unreasonable for the claimant to take legal advice when
he was faced with such a hostile and aggressive response to his absence. The
respondent’s response to the claimant's decision to take legal advice was to find he
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had adopted a confrontational approach. We do not agree. Considering the high
handed actions of the respondent and the content of the letter of instruction to the
medical practitioner, it is clear that the respondent was not sympathetic to the
claimant's position and it is not surprising that in the-eircumstances he-did not feel he
could, as Mr McDonogh suggests, pick up the phone and speak to him, but felt the
need to take advice. Mr McDonogh’s evidence that the claimant's solicitors refused
to provide any other contact details than an email address and this was a concern to
him is not credible. The initial email from the claimant's solicitor (p251) contains the
full name address and phone number of the firm instructed together with the mobile
number of the solicitor with conduct of the case.

51.  Following correspondence with the claimant's solicitor, Mr McDonogh
ultimately agreed to issue a fresh letter of instruction to the occupational health
provider and in oral evidence accepted that his original letter was prejudicial to the
claimant. The claimant considered the second letter to be unsatisfactory but was
content to correct information contained therein at his appointment.

52.  The Tribunal note that whilst the contract did include a clause requiring an
employee to attend a medical examination, there is of course an implied duty on the
part of the employer to have regard to the duty of mutual trust and confidence when
exercising rights under the contract. There may be occasions, rare though they may
be, where the circumstances within an organisation are such that an employer needs
an immediate evaluation of an employee’s health however, we do not find that this
was one of those occasions for a number of reasons. The first is that the claimant
had submitted a sick note for only two weeks, consequently it was perfectly feasible
that the claimant would not be absent for a prolonged period of time. It is not credible
that the respondent was concerned about the absence of the claimant because his
presence was essential at that particular point in the financial year. The respondent
already had the services of a fully qualified accountant at its disposal in Mr Mullins
who had been appointed as the claimant’s uitimate successor and could step into the
breach if the need arose.

53.  We find, on the balance of probabilities that the respondent took the decision
to compel the clai~~nt to attend a medical examination so soon into his sick leave

eve that the claimant was ill and that he had taken sick leave in
order i onding to the allegations made against him, this view is evidenced
in Mr Mci...gh's email to the claimant’s solicitor in which he writes

‘the con~ v b-lieves Mr Peters has adopted a confrontational approach merely
bec ntified concerns regarding his performance in 2012/2013”

54.  Our finding is further supported by the fact that in evidence Greg Hewitt is
adamant that the respondent aiways intended to suspend the claimant when he
attended work the following day on 5§ March 2013. If this was the case then the
respondent’'s assertion that it was important to gauge whether the claimant would be
in work at such a key time of the year is not credible. However this is ciearly a case
of the left hand not knowing what the right is doing because at the same time as
Greg Hewitt is intending to suspend the claimant Mr McDonogh advises the
claimant’s solicitor on 19 March 2013, (p265)
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“The Company is eager for him to return to work as soon as possible and implement
a process leading to performance improvements {o negate the possibility or errors in
2013/2014”

55. The claimant duly attended the occupational health examination on 18 March.
The medical report found that the claimant's medical conditions did not affect his
fitness to work and that from a medical perspective he was fit to be in work
performing his normal hours and duties and that medically there was no reason why
he could not perform the duties of a company accountant. The report recommended
discussions between the claimant and management to resolve workplace
circumstances and that these should take place as soon as feasibie.

56. The claimant had seen the report before it was released to the respondent
and expected the suggested discussions would take place. He submitted a further
sick note commencing 19 March 2013 for a period of 4 weeks. The respondent
requested a further medical report from the claimant’'s GP.

57.  Although the respondent had not yet received the further report requested
from the claimants GP a meeting to discuss the claimant's return to work was
arranged for 10 April 2013. The meeting was postponed pending receipt of the
further medical report which is dated 10 May 2013 {p315). The report recorded that
the claimant suffered from high blood pressure that was controlled with medication
and that he had previously enjoyed good health with no record of mental health
issues or certified sickness absences since his registration with the surgery in 1966.
The report advised that whilst his absence from work had allowed for improvement in
his symptoms his GP was concerned that his mental health would deteriorate if he
was to return to the same work environment. Like the occupational health consuitant
the GP recommended that it would be prudent to consider a return to work when
some of the issues that had been raised have been appropriately investigated and
responded to. '

58. No meeting was arranged with the claimant and by letter of 24 June 2013 he
was notified that with effect from 9 July 2013 he would revert to statutory sick pay in
accordance with the company policy.

59. By memo of 25 June 2013 the claimant was notified that his pay would be
increased with effect from 1% July 2013 by £3738.65 and that the amount of any
bonus was still under consideration he would be notified of the amount, if any, at a
later date.

60. By letter of 17 July 2013 the respondent requested the return of the claimant’s
company car so that it could be used by someone else (p320). The claimant
responded through his solicitors advising that the car was for his own personal use
as well as business use and was not a pool car. The respondent was asked to
provide the policy for the return of company vehicles during sickness absence and
the occasions and circumstances in which this policy had been exercised. His
solicitor also complained that the respondent had made no effort to contact the
claimant to facilitate his return to work in fine with the recommendations of two
medical practitioners and that the only contact in two months were those
communications outlined above which relate to finances.
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61.  On 7 August 2013, the respondent through their solicitors made a further
demand for the return of the claimant's company vehicle following receipt of a
further sick note from the claimant. (Such demand was subsequently rescinded) The
letter continued “can we also make it clear that the matters discussed with your client
prior to his sick leave are still outstanding and will require resolution”

62. Correspondence from the claimant's solicitors enquiring about the amount of
any bonus payment remained unanswered.

63. By letter of 19 September 2013 Greg Hewitt asked the claimant’s solicitor to
encourage him to raise a grievance in relation to any complaints he had. Mr Hewitt
asserted that without guidance the respondent would be unable to investigate the
matter fully and therefore be unable to move forward. Greg Hewitt advised that in the
absence of a grievance the respondent would seek further medical advice about the
claimant’s ability to return to the work place. The claimant did not wish 1o raise a
formai grievance and the respondent was not prepared to attempt to resolve the
matter without him doing so. The respondent asked that the claimant be referred
back to his GP for a further medical report.

64. The claimant through his solicitors on 30 September 2013, pointed out that
two medical reports had already been obtained yet the respondent had not
attempted to carry out any welfare contacts or visits with the claimant with a view to
implementing the recommendations of both reports. The claimant also asked to be
updated on the amount of any bonus payment due to him

65. Mr McDonogh, responded by letter of 1% October 2013, inviting the claimant
to attend an informal welfare meeting on 9 October 2013. The leiter also informed
the claimant that “the Accounts for 2012/2013 have now been signed off by external
auditors and closed. No bonuses or dividends were paid to any directors and no
bonuses were paid to any members of the executive management committee”. This
statement was not true; bonuses had been paid not only to other members of the
executive management committee but to Mr McDonogh himself. The respondent
asserts that it had decided not to pay a bonus to the claimant because he had not
contributed to the business, however it decided that it would be kinder to the
claimant to let him believe that no one had got a bonus especially as he was off work
sick. When asked how the respondent intended to deal with that situation when the
claimant returned to work, given that he was the company accountant and as such
would clearly know the true position, Greg Hewitt was unable to provide a
satisfactory response.

66. An informal weifare meeting took place on 9 October 2013. In attendance
along with the claimant and his solicitor were Greg Hewitt and Colin McDonogh. The
minutes of the meeting reflect the non-productive nature of the same (p336-337
&340-342). Greg Hewitt urged the claimant to raise a grievance and confirmed that
the issues discussed on 4 March could not be swept under the carpet. Mr McDonogh
confirmed in the presence of Greg Hewitt that no bonuses had been paid to
members of the Executive Management Committee.

67. By correspondence of 12 November 2013 the respondent was asked to
provide copies of the company accounts and a copy of the note of any discussion
that took place where the decision was taken not to award a bonus or dividend. Greg
Hewitt refused to supply any documentation and advised that copies of the
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respondent accounts could be obtained from Companies House. He also confirmed
that the award of a bonus was at the Director's discretion and given the losses
sustained by the respondent and the fact that the Exec team had a hand in it no
bonus_should.be_paid-out (p349). This statement was not true as bonuses-had been
paid to other members of the Executive Management Committee and the company
accounts showed the respondent had made a substantial increase in profits that
year. Further enquiry into the bonus payment resulted in an email from Greg Hewitt
of 9 December 2013 (p354) when he informed the claimant that his request for
further information about the bonus payment bore no relevance to his ongoing issues
and employment and that no further information would be provided.

68. The claimant through his solicitor asked the respondent to explain p2 of the
Director’s report of the company accounts for the year end March 2013 which states
that “succession planning with senior management is nearly complete”. The claimant
was concerned that no further discussion about his retirement had taken place with
him so he was anxious to know how any plans that had been agreed in his absence
might affect him. Greg Hewitt felt this request was irrelevant to the ongoing issues in
the absence of an explanation. By email of 19 December 2013 the claimant through
his solicitor attempted to explain the relevance but Greg Hewitt continued to offer no
response to his query.

69. In January 2014 the respondent provided the claimant with a response fo a
grievance’, which the claimant had persistently refused to raise. In response to the
respondent request that the claimant raise a grievance his solicitor had indicated that
it was not necessary for the claimant to raise a grievance as the respondent was well
aware of the issues that had been raised in the welfare meeting of 9 October 2013.
Greg Hewitt had taken this information and decided he would treat it as a formal
grievance notwithstanding that the claimant had clearly indicated that he did not wish
to pursue a formal grievance. The outcome letter of 18 December 2013 (p359), runs
to over 5 pages and is referred to as the outcome of the grievance investigation. We
note that although it is dated 18 December 2013 it was not communicated to the
claimant until 16 January 2014.

70.  The first observation that the Tribunal make of this document is Greg Hewitt's
explanation of the early request for a medical report following the claimant’s initial
absence on 5 March 2013. The letter states “ft was therefore essential to know just
how long you were expected to stay away from work and whether the Company
should take steps to cover your absence at this important time”. This was written in
December 2013 and is contrary to Greg Hewitt's evidence that it was always the
respondent's intention to suspend the claimant when he attended work on 5 March
2013. The Tribunal find that Gregg Hewitt is not a credible witness in this respect
and that on the balance of probabilities the reason that the claimant was
contractually compelled to attend a medical examination at that time is for the
reasons that we have outlined above, the respondent did not believe he was ill and
used a high handed and aggressive approach in response.

71.  Paragraph 3 deals with the occupational health referral and makes a finding
that there were no inaccuracies in the letter and that “Mr McDonogh does not feel the
information given was prejudicial in any way”. It is noted that the claimant did not
provide details of the inaccuracies he complained of in the letter and it is not credible
that Greg Hewitt was able to reach the conclusion he did without having that
information. Mr McDonogh's evidence is that he changed the content of the letter to
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the medical examiner as soon as the claimant's solicitor raised his objections (para @
w/s) and conceded in cross examination that the letter was utterly prejudicial to the
claimant and that he regretted the first letter.

72.  The letter further states ‘Mr Seabury refused to give an office address, a
mailing address or a telephone number and ail correspondence should be to him via
email. We have already established that this information is incorrect and from the
outset the claimant's solicitors provided full contact detail (p251})

73.  Paragraph 5 of the ietter deals with the matters brought up at the meeting of 4
March 2013. Greg Hewitt makes findings of fact about the late payment of PAYE,
inadequate checks into a new customer by the claimant's department and the issue
of the fuel reconciliation. In respect of the succession planning and Charles Hewitt's
demand for an answer as to when the claimant intended to retire he responds that it
was an answer to why the exec had been misled about the fuel that Charles Hewitt
wanted by 11 March 2013. He makes a finding that the meeting was ‘calm and cool’
save for one momentary lapse of control by him which the claimant caused and for
which he later expressed regret. The Tribunal have reviewed the minutes of the
meeting and find that it was reasonable for the claimant to interpret what was said by
Charles Hewitt as meaning that he wanted a reply to the question of retirement and
the reasons why the exec were informed and misled. In addition the witness
evidence of Charles Hewitt (para 12 w/s) is ‘Accordingly | asked him to come back
with his retirement plans at the end of the meeting” In as far as the tone of the
meeting is concerned it is clear that the beginning of the meeting is not as Greg
Hewitt finds, ‘calm and cool’ as the claimant was immediately challenged about what
he had download from the internet and accused of a possible breach of trust and
confidence. Mr McDonogh has given evidence that the meeting was uncomfortable
and that Charles Hewitt raised his voice. Charles Hewitt's evidence also confirms
that his tone was raised (para 12 w/s)

74.  Whilst the claimant did not wish to pursue a formal grievance the respondent
non-the-less decided to treat his complaints as such. It is unclear what if any
investigation was carried out especially as the outcome appears to have been
concluded almost a month before it was communicated to the claimant, but what is
clear is that Greg Hewitt did not genuinely address the claimant's issues or make
any attempt to ensure that an accurate response was provided. The Tribuna! find
that based on the evidence we have before us the outcome of the enforced
grievance was pre-determined by Gregg Hewitt and that the outcome of a finding
that his grievance was not upheld was, as the claimant anticipated, inevitable.

75.  Something of a stalemate between the parties followed. The claimant
cantinued to seek clarification about the nature of the proposed succession planning
referred to in the Director's report, payments of bonuses to senior management and
details of the investigation alleged to have been carried out into his purported
grievance. Failure on the part of the respondent to provide this information resulted
in a subject access request from the claimant, which the respondent aiso largely
resisted on the basis that the information was exempt under the Data Protection Act.

76.  In February 2014 the focus of the respondent’s approach to the situation
changed and the claimant was invited to attend an investigatory mesting to provide
an explanation of the allegations raised in the meeting of 4 March 2013, namely the
PAYE issue, the Forest Marketing issue, the fuel reconciliation issue and the late
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payments to suppliers issue. The claimant was anxious to be allowed to re-integrate
into the workplace before being required to attend an investigatory meeting but the
respondent was of the view that the issues involved were too serious to allow him to
do this. Protracted correspondence followed in an attempt to-reach some-agreeabie
way forward, albeit with marked resistance on the part of the respondent to detract
from the view it had reached on how to handle the claimant's return to work and
timing of the investigatory meeting.

77. A capability meeting took place in July 2014 which was chaired by Mr
Holloway an independent HR consultant instructed by the respondent. At the
conclusion of the meeting Mr Holloway’s made recommendations about the
claimant’s return to work which were acceptable to the claimant. The respondent
subsequently refused to adopt these recommendations and insisted on the
implementation of the proposals previously made by Greg Hewitt. Greg Hewitt
maintained that Mr Holloway had no authority to make recommendations on behalf
of the respondent and the recommendations were not acceptable to him.

78.  Further correspondence between the parties produced little progress, and
ultimately the claimant agreed to attend a ‘Back to Work’ meeting before he returned
to work. The meeting took place on 23 September and was chaired by Greg Hewitt
who agreed to allow the claimant to be accompanied by his wife. It is clear from the
minutes (p471-483) that the meeting was tense and somewhat unproductive. There
is reference made to the meeting of 4 March 2013 which Greg Hewitt describes as a
tough meeting that was regrettable all round which is again contrary to his
description of the meeting in the ‘response to grievance’ letter delivered in January
2014,

79. At the meeting Greg Hewit proposed that the claimant spend his first day
back in work on the golf course with himself and Charles Hewitt and the second day
with two other senior managers, one of whom was new to the respondent. The
claimant would then not be required to attend work for the rest of the week as part of
his phased return and the following Monday he would attend the investigatory
meeting. It was clear that the claimant would not be allowed to return to his own desk
or access his computer before the investigatory meeting,

80. The terms of the phased return were set out in a letter to the claimant of 29
September 2014. In addition to the explanation that he wouid work two days in his
first week the letter also informed the claimant of the intention to hold the
investigatory meeting at the beginning of his second week back. The letter gives the
claimant a right to appeal Greg Hewitt's decision within 5 working days. The letter
refers to weeks 3 and 4 of the claimant's return to work yet Greg Hewitt had
previously indicated the respondent's intention to suspend the claimant if he had
attended work on 5 March 2014. When asked for clarification about his return the
respondent was evasive in its response and resulted in a further ‘it note’ being
submitted by the claimant.

81. By letter of 12 November 2014, the claimant was invited to attend an
investigatory meeting into the allegations raised on 4 March, save for those relating
to SSP. The claimant asked to be provided with copies of documents prior to the
meeting and the meeting was re-arranged for 2pm 8 December 2014 which was the
date and time that the claimant would ‘return to work’.
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82.  The claimant attended work on 8 December 2014 and as directed reported to
Greg Hewitt. A short return to work interview took place followed by the investigatory
meeting. The claimant gave full responses to all questions put to him and confirmed
the role of Ms Wright and the fact that he did not line manage Mr Tickie. At the end
of the meeting Greg Hewitt informed the claimant that he was to be suspended from
work pending a full investigation into the allegations against him. The Tribunal note
that the respondent did not carry out any further investigation following either the
meeting of 8 January 2013 or 4 March 2013 yet it is Greg Hewitt's evidence that the
respondent always intended to suspend the clamant when he attended work on 5
March 2013. Whilst noting the evidence of both Greg Hewitt and Mr McDonogh that
is contrary to this evidence and therefore seriously undermines the credibility of both
witnesses, the Tribunal are at a loss to understand why, if the intention was to
suspend the claimant on § March 2013, it needed to hold a further investigatory
meeting before doing so on his return to work in December 2014. There is no
suggestion of further investigation prior to the proposed suspension of 5 March 2013
yet the respondent places great reliance on a need to do this prior to the claimant's
suspension on his return to work without providing any reason. The Tribunal find that
the respondent had had ample opportunity to source all the information it needed in
relation to the allegations against the claimant prior to the claimant's return to work.

83.  Whilst suspension from work is of course permissible in circumstances where
it is necessary to protect the company from further harm or protect the integrity of an
investigation, it should not be exercised in circumstances where this is not needed.
The Tribunal note the historical nature of all these allegations even before the
claimant commenced a lengthy period of sick leave and the failure of the respondent
to suspend him then. As already noted the late payment to Ashdown occurred in
January 2012 and the penalty notice from HMRC in July 2012 whilst the latest
allegation regarding fuel stocks came to the respondent’s attention in early February
2013 but it was not considered urgent enough to question the claimant about it until
4 March 2013.

84. The Tribunal do not accept that Greg Hewitt thought the ctaimant had to
return to work before he could commence the investigation. There is clear evidence
of Greg Hewitt pushing the claimant to raise a grievance and informing him that he
does not need to be back at work before doing so as he was still an employee. He
purports to have already investigated the claimant's complaints that the allegations
are unfounded in his ‘response’ to the claimant in January 2014. In addition during
the course of the claimant's absence from work the respondent had access to and
took advice from a number of employment advisors. The Tribunal have no doubt
finding that the respondent merely paid lip service to facilitating the claimant’s return
to work and that it was the respondent's intention to suspend the claimant on his
return to the workplace and before he be allowed to return to his desk. The Tribunal
find that the outcome of the investigatory meeting had been pre-determined long
before the claimant agreed to attend the meeting of 8 December 2014.

85. Following the investigatory meeting Greg Hewitt interviewed Mr Mullins, Ms
Wright and Mr Tickle. By letter of 18 December 2014 the claimant was invited to
attend a discipiinary meeting at 2pm on 19 December 2014. Copies of the unsigned
notes of the investigation were enclosed, together with a number of documents
relating to HMRC and emails relating to fuel stocks. The meeting was rescheduled at
the request of the claimant's representative on the basis that the claimant had been
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given Insufficient time to prepare for the meeting and that he required further
documentary evidence in support of the explanation he wanted to give at the
hearing.

86.  The disciplinary was re-scheduled for 6 January 2015 but did not take place
because the claimant had not received the information requested. The respondent
refused to supply information that it considered to be irrelevant notwithstanding that
the claimant believed the information would demonstrate that he had not made a
misrepresentation to the executive board.

87.  The disciplinary hearing took piace 9 January 2015, it was chaired by Charles
Hewitt and both parties agreed to the recording of the proceedings. The claimant
was not accompanied.

88.  During the meeting the claimant was given an opportunity to respond to the
allegations against him and Charles Hewitt confirmed that he would go back and
check the fuel reconciliations. He stated Everything rests on that doesn’t it, the
whole fuel issue rests on those reconcilliations’ Following the meeting Charles
Hewitt spoke to Ms Wright who denied that she had any responsibility for the
payment of PAYE or that she had previously been asked to ensure payments were
made in time in the future. He also spoke to Mr Tickle, Greg Hewitt and members of
the executive. He did not keep minutes of any of the meetings with them and the
claimant was not aware of the information that was given to Charles Hewitt during
these meetings. Charles Hewitt did however inform the Tribunal that the information
he was given in his conversations with them informed his decision to dismiss the
claimant,

89.  The claimant was notified of his dismissal by letter of 13 January 2015 and
was given a right of appeal. The letter concluded:

“our overriding concern if that your performance is not at the level we would expect
frorn @ manager with your experience and at your salary level.

Your errors have led us to conclude that your actions were potentially grossly
negligent in the:

» You did not make the correct judgments based on the facts and information
available to you

* You did not ask the right questions required to assess and advise the board
correctly

* You failed to take responsibility for key areas of your responsibility namely
reporting to the board and payments to HMRC

Having carefully reviewed the circumstances and considered your responses, |
have decided that your conduct has resulted in a fundamental breach of your
contractual terms which irrevocably destroys the trust and confidence necessary
to continue the employment relationship, to which summary dismissal is the
appropriate sarnction. | have referred to our standard disciplinary procedure when
making the decision which does not permit recourse to a lesser disciplinary
sanction”
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90. In cross-examination Charles Hewitt's evidence was that he would not have
dismissed for the PAYE penalty because everyone can make mistakes. Similarly he
confirmed that it was not the fact that fuel levels were not reconciling that was the
problem it was the fact that the claimant led the board to believe that the fuel stocks
were fine. There is however some confusion with his evidence about why the
claimant was actually dismissed, he says that in March 2013 it was a performance
issue but by the time of the disciplinary it was a conduct issue. The Tribunal do not
accept that the respondent had any intention of treating the matter as a performance
issue, if that had been the case there would not have been, amongst many other
things, an intention formed to suspend the claimant on 5 March 2013. If the concern
had been about the claimant's performance there would have been no need to
suspend and discussion would have taken place on how best to support the claimant
to improve.

91.  The Tribunal also note that the claimant's appraisal booked for 21June 2012
was cancelled by Charles Hewitt and not rescheduled and that the claimant was
awarded a pay award and bonus with effect from July 2012. It is therefore
reasonable for the Tribunal to assume that the respondent did not take issue with the
claimant’s performance at this time and we do not accept Ms Percival's explanation
that the award was given because no investigation had been carried out into his
performance at that time and he was therefore treated like every other employee. If
that was the case why was the claimant not awarded a bonus in the summer of
20137

92. The Tribunal find that, if the real reason for dismissal was that the claimant
had lied there appears to have been little evidence of an investigation into the
claimant's own explanation of the facts. Rather the investigation focused entirely on
finding evidence that would support the allegations and totally failing to explore to
any reasonable extent the claimant's version of events. When the claimant asked for
documents he believed would support his explanation the respondent refused to
provide or consider them. In the disciplinary hearing Charles Hewitt had said that the
whole fuel issue rests on the reconciliations but there is no reference in the dismissal
letter that he checked them, nor in his witness statement. Mr Tickle's evidence was
that he was never asked for copies of the emails or attachments he sent to the
claimant notifying him of the fuel stock nor was he asked about figures.

93. The claimant appealed the decision to dismiss him by letter of 20 January
2015 in which he set out the full grounds of his appeal. By letter of 26 January 2015
Francesca Percival, Charles Hewitt's daughter advised the claimant that she would
conduct the appeal hearing by way of a review of a rehearing. The Tribunal was
unclear what a review of a rehearing actually was as no rehearing had taken place.
However upon questioning we were satisfied that what is meant was that the hearing
would be by way of a review and not a rehearing of the whole appeal.

94. The appeal was scheduled to be heard 16 February 2015 and the claimant
requested documents from the claimant to be considered at the meeting. Ms Percival
refused to provide some of the documents on the basis that they were confidential to
Ms Wright. Of the documents refused on this basis were copies of any investigation
meetings held with Ms Wright and a copy of her job description {p594). Given that by
anyone’s standards these were documents highly relevant to the issues surrounding
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the claimant's dismissal, the Tribunal find that is was wholly unreasonable to
withhold these documents from the claimant. Ms Percival also refused to release the
fuel stock adjustment records but assured him that at the appeal hearing he would
have the opportunity to expand further and she would review the data prior to
determining any outcome.

95.  During the course of the appeal hearing of 16 February 2015, the claimant
was given an opportunity to state the reasons why he felt he had been unfairly
treated and put forward his version of events. On a number of occasions she told the
claimant that whilst she would not allow him to access emails, reports or information
that could be relevant to his defense she would do so herself. in the event any
documents that Ms Percival did not think relevant to the allegations against the
claimant she did not access despite her assurance to the claimant that she would do
so before determining any outcome of the appeal. In the absence of any evidence to
the contrary whereby the clamant challenged Ms Wright, Ms Percival preferred the
evidence of her aunt, although she did not provide any basis for her preference. Ms
Wright accepted in evidence that if the claimant had not been found responsible for
the late payment of PAYE then the only other person that could have been held to
account would have been her.

96. In evidence Ms Pecival confirmed her understanding that the claimant was
dismissed for repeated late payments to HMRC and misrepresentation of fuel stock.
She confirmed that in relation to the HMRC issue the reason related to non payment
not dishonesty. Whilst she accepted that after 17 years, as Mr Tickle had said, the
claimant was aware of the variables in fuel volumes and would have the experience
to know if they were within an acceptable range, she said that she would expect him
to report the findings with a caveat, the failure to do so amounted to financial
misrepresentation. She accepted that she had not looked at the way in which figures
had been reported historically.

97. By letter of 19 February 2015 the claimant was informed that his appeal had
been unsuccessful and the decision to dismiss the claimant by reason of gross
misconduct was upheld.

98.  Whilst the respondent continued to deny the payment of bonuses to any
members of the executive management committee until August 2015, Charles Hewitt
did concede at this Hearing that the claimant should have been paid a bonus in 2013
along with and in the same amount as those received by other members of the
executive management committee. He did not concede that the claimant was eligible
to a bonus for 2014. On the basis of the concession made by Charles Hewitt, the
claimant withdrew his claim for a bonus payment for 2014 and it was agreed that the
amount of the 2013 bonus would either be agreed by the parties or be determined by
this Tribunal at the provisional remedy hearing listed for 11 February 2016.

The Law

99. The relevant law in relation to this claim can be found in the Equality Act 2010
(EqA). Section 4 sets out that Age is a characteristic that is protected under EgA.

100. Section 5 provides the scope of that protection.
(1) In relation to the protected characteristic of age—
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(a) a reference to a person who has a particular protected characteristic is
a reference to a person of a particular age group;

(b) a reference to persons who share a protected characteristic is a
reference to persons of the same age group.

(2) A reference to an age group is a reference to a group of persons defined
by reference to age, whether by reference to a particular age or to a range
of ages.

The claimant claims that the respondent has directly discriminated against him on
the protected characteristic of his age or age group .i.e. those people over the age of
65 years.

53.  Section 13 EGA provides:

(1) A person (A) discriminates against another (B) if, because of a protected
characteristic, A treats B less favourably than A treats or would treat
others.

101.  In these circumstances the claimant's case is that in relation to his age or age
group (age 65 or over) the respondent has treated him less favourably than he has
treated his comparators by dismissing him.

102. Once a claimant shows prima facie evidence from which the tribunal could
conclude, in the absence of any other explanation, that an employer has committed
an act of discrimination, the tribunal is obliged to uphold the claim unless the
employer can show that it did not discriminate. However a difference in treatment
does automatically lead to a finding of unlawful discrimination but it will certainly be
an inference unless there is any other explanation.

103. The burden of proof is set out in $136 EqA:

(1)This section applies to any proceedings relating to a contravention of this
Act.

(2) If there are facts from which the court could decide, in the absence of any
other explanation, that a person (A) contravened the provision concerned,
the court must hold that the contravention occurred.

(3) But subsection (2) does not apply if A shows that A did not contravene the
provision.

(4) The reference to a contravention of this Act includes a reference to a
breach of an equality clause or rule.

(5) This section does not apply to proceedings for an offence under this Act,
(6} A reference to the court includes a reference to —

(a) an employment tribunal
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104. The wording of this section endorses the view of the Court of Appeal in lgen -
v- Wong [2005] IRLR 258.

105.  Unlike other characteristics that are protected under EqA where the protected
characteristic relied on is age the respondent will not have treated the claimant
uniawfully if can show that the treatment afforded to the claimant was a proportionate
means of achieving a legitimate aim.

(2) If the protected characteristic is age, A does not discriminate against B if A
can show A’s treatment of B to be a proportionate means of achieving a
legitimate aim.

The case of Barton -v- Investek Henderson Crossthwaite Securities Limited set
out guidance concerning the burden of proof. The claimant alleging
discrimination must prove on the balance of probabilities the facts from which
the Tribunal could conclude in the absence of an adequate explanation that the
respondent has committed an act of discrimination.  If the claimant does not
prove such facts he will fail. It is unusual to find direct evidence of
discrimination.

The outcome of this stage of the analysis by the Tribunat will therefore usually
depend on what inferences it is proper to draw from the primary facts found by
the Tribunal.

At this stage the Tribunal does not have to reach a definitive determination that
such facts would lead it to the conclusion that there was an act of unlawful
discrimination. It must look at the primary facts proved by the claimant to see
what inferences the secondary fact could be drawn from them.

These inferences can include in appropriate cases any inferences that it is just
and equitable to draw for an evasive or equivocal reply to a questionnaire.

The Tribunal must decide whether any provision or any code of practice is
relevant and if so, take it into account in determining such facts. Inferences
may also be drawn from any failure to comply with any relevant code of
practice.

Where the claimant has proven facts from which inferences could be drawn that
the respondent has treated the claimant less favourably on the grounds of age:
then the burden of proof moves to the respondent.

It is then for the respondent to prove that it did not permit that act.

A respondent must prove on the balance of probabilities that the treatment was
in no sense whatsoever because of the protected characteristic.

A Tribunal must assess whether the respondent has proved an explanation for

the facts from which such inferences can be drawn and further, that it is
adequate to discharge the burden of proof.

23



RESERVED JUDGMENT Case No. 2404460/2015

Since the facts necessary to prove an explanation would normally be in the
possession of the respondent a Tribunal would normally expect cogent
evidence to discharge that burden of proof.

106. The burden of proof under the Equality Act is a shifting burden. When
determining the issue of the less favourable treatment the burden is initiaily on the
claimant to show facts from which the Tribunal could conclude that the reason for the
less favourable treatment was for a reason related to the claimant's race, if that is
the case then the burden will shift to the respondent to show that the reason for the
treatment was for a completely different reason that was not related to the claimant's
age at all. In Hewage v Grampian Health Board [2012] IRLR 870 the Supreme
Court approved guidance previously given by the Court of Appeal on how the burden
of proof provision should apply. That guidance appears in Igen Limited v Wong
[2005]iICR 931 and was supplemented in Madarassy v Nomura International PLC
[2007]ICR 867. Although the concept of the shifting burden of proof involves a two-
stage process, that analysis shouid only be conducted once the Tribunal has heard
all the evidence, including any explanation offered by the employer for the treatment
in question. Importantly, Madarassy makes it clear that it is not generally enough for
a claimant to show that he is of a protected characteristic and he was treated less
favourabiy than another not of that protected characteristic in a comparable situation
was treated. That alone is not material from which a Tribunal could reasonably
conclude that the difference in treatment was because of a protected characteristic
Instead something more is required according to Madarassy before the burden will
shift to the employer to identify a non-discriminatory reason. However, if in practice
the Tribunal is able to make a firm finding as to the reason why a decision or action
was taken, the burden of proof provision is unlikely to be material.

107. In claims where the protected characteristic is one of age the respondent has
a defence to a finding of direct discrimination if the respondent can identify a
legitimate aim that it is seeking to achieve and that the treatment complained of is a
proportionate means of being able to achieve that aim. This is not the same test
however as that applied in cases of indirect discrimination. In cases of direct
discrimination on the protected characteristic of age direct discrimination can only be
justified by reference to legitimate objectives of a public interest nature rather than
purely individual reasons particufar to the employer's situation Seldon v Clarkson
Wright and Jakes (A Partnership) 2012 ICR 716, SC,

108. Where an employee brings a claim of unfair dismissal before an Employment
Tribunal it is for the employer to demonstrate that his reason for dismissing the
employee was for one of the potentially fair reasons set out in Section 98(1) and (2}
of the Employment Rights Act 1996. If the employer was able to establish such a
reason the Tribunal must then determine the fairness or otherwise of the dismissal
by deciding in accordance with Section 98(4) of the Employment Rights Act whether
the employer acted reasonably in dismissing the employee. Conduct is a potentially
fair reason under Section 98(2) of the Employment Rights Act 1996.

109. S98(4) provides:

‘[Where] the employer has fulfilled the requirements of subsection (1) the
determination of whether the dismissal is fair or unfair having regard to the
reason shown by the employer —
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(@)  depends on whether in all the circumstances (including the size and
administrative resources of the employer's undertaking) the employer has
acted reasonably or unreasonably in treating it as a sufficient reason for
dismissing the employee; and

(b)  shall be determined in accordance with the equity and substantial
merits of the case”.

110. In determining the reasonableness of the dismissal with regard to section
98(4) the Tribunal must have regard for the three part test established by the
Empioyment Appeal Tribunal in British Home Stores Limited —v- Burchell [1978)
IRLR 379. The test requires that an employer, before dismissing an employee by
reason of misconduct must have a genuine belief that the employee had carried out
the alieged misconduct and that the belief of that fact is held on reasonable grounds
having followed a reasonable investigation. It is not for the Tribunal to substitute the
decision of the employer with the decision of what it would have done in the same
circumstances, rather the Tribunal must foliow the guidance from the Employment
Appeal Tribunal in_lceland Foods Limited —v- Jones [1982] IRLR 439 and ask
whether the dismissal was within the band of reasonable responses available to a
reasonable employer.

111. The Court of Appeal in Sainsbury’s Supermarket Limited —v- Hitt [2003]
IRLR 23 confirmed that the band of reasonable responses approach applies to the
conduct of investigations as much as to other procedural substantive decisions to
dismiss. Providing an employer carries out an appropriate investigation, giving the
employee a fair opportunity to explain his conduct, it would be wrong for a tribunal to
suggest that further investigation should have been carried out. By doing this the
tribunal would be substituting its own standard as to what was an adequate
procedure for the standards that could be objectively expected from a reasonable
employer. In the case of Weddel -v-Tepper [1980] ICR 286, Stephenson LJ stated:-

“Employers suspecting an employee of misconduct justifying dismissal cannot
justify their dismissal simply by stating an honest belief in his guilt. There must
be reasonable grounds, and they must act reasonably in ail the circumstances
of the case. They do not have regard to equity in particular if they do not give
him a fair opportunity of explaining before dismissing him. And they do not
have regard to equity or the substantial merits of the case if they jump to
conclusions which it would have been reasonable to postpone in all the
circumstances until they had as per Burchell ‘carried out as much
investigation into the matter as was reasonable in all the circumstances of the
case’. This means that they must act reasonably in all the circumstances and
must make reasonable enquiries appropriate to the circumstances. If they
form their belief hastily or act hastily upon it without making the appropriate
enquiries or giving the employee a fair opportunity to explain himself their
belief is not based on reasonable grounds and they are not acting reasonably.

112.  However the reasonable investigation stage has been subjected to refinement
in two judgments, which are relevant here. First, A v B [2003] IRLR 405, a judgment
of Elias J {President) and members, indicates that there is to be a standard of
investigation which befits the gravity of the matter charged. If what is sought to be
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sanctioned is a warning, the standard of investigation will be lower than where
dismissal is concerned. Elias LJ, now in the Court of Appeal, reinforced that position
in Salford v Roldan [2010] EWCA Civ 522, [2010] IRLR 721, indicating that where
the circumstances of a dismissal would create serious consequences for the future
of an employee, particular care must be given to the investigation. This present case
is one where the consequences of a dismissal would create serious consequences
as there was the potential for the claimant not only to lose his job but given the
gravity of the allegations against him and the profession he practiced it was likely
that the claimant would experience great difficulty obtaining further employment.

113. It was therefore incumbent on Greg Hewitt to take particular care when
carrying out the investigation.

114. In considering the overall fairness of the procedure adopted the Court of
Appeal in Taylor v OSC Group Limited 2006 ICR 1602 stressed that the task of the
tribunal is to look at the fairmess of the disciplinary process as a whole. Where
procedural deficiencies have occurred at an early stage the tribunal must examine
the subsequent appeal hearing, particularly its procedural fairness, thoroughness
and the open-mindedness of the decision maker.

115, In UCATT -v- Brian (1981) IRLR 225 Sir John Donaldson stated:-

“Indeed, this approach of Tribunals, putting themselves in the position of the
employer, informing themselves of what the employer knew at the moment,
imagining themselves in that position and then asking the question ‘would a
reasonable employer in those circumstances dismiss’ seems to me a very
sensible approach - subject to one qualification alone, that they must not fall
into the error of asking themselves the question ‘would we dismiss’, because
you sometimes have a situation in which one reasonable employer would and
one would not. In those circumstances, the employer is entitled to say to the
Tribunal, ‘well you shouid be satisfied that a reasonable employer would
regard these circumstances as a sufficient reason for dismissing’, because
the statute does not require the employer to satisfy the Tribunal of the rather
more difficult consideration that all reasonable employers would dismiss in
those circumstances.”

Submissions

116. For the claimant Mr Gorasia drew the Tribunal's attention to the case of A-v-B
[2003] IRLR 405 and the need for the respondent to act reasonably in relation to
gravity of the allegations of the potential effect upon the claimant. In respect of the
respondent’'s counterclaim the claimant seeks to rely on the doctrine of ex turpi
causa and submits that the respondent’s claim is misconceived. He relies on the
case of Safeway Stores —v- Twigger {2010] EWCA Civ 1472 a copy of which he has
provided to the Tribunal and the parties. Mr Gorasia asks that Tribunal to consider
that notwithstanding that Charles Hewitt has now conceded that a bonus payment is
due for the year 2013, such concession was made at a very late stage in the
proceedings and that the unreasonable manner in which the respondent addressed
this issue during the claimant's absence and the disciplinary process should be
taken into account when considering the remainder of the claimant's claims. In
respect of the claimant’s claims of age discrimination Mr Gorasia drew our attention
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to a number of grounds on which he submits that claimant is able to show a prima
facie evidence of less favorable treatment related to the claimant’s age and the fact
that the dismissal of the claimant was both substantively and procedurally unfair
highlighting in particular the failure to reasonably investigate allegations of
dishonesty on the part of the claimant, the fact that Charles Hewitt failed to consider
any alternative sanctions to dismissal and the fact that Ms Percival found different
reasons for the claimant’s dismissal to those determined by Charles Hewitt.

117. For the respondent Mr West submits that the decision to dismiss the claimant
was fair and that a fair procedure was followed. If the Tribunal were to find that there
had been any breach in the procedure followed by the respondent Mr West submits
that he would have been dismissed in any event. He draws the tribunal's attention to
the fact that it was not only the claimant who was asked about his intentions in
relation to retirement and that he did not suffer any detriment by being asked the
question. In respect of the counterclaim Mr West submits that the claimant was
responsible for the incurrence of the PAYE penalty by reason of his failure fuifilt his
contractual duty to pay or instruct someone else to make the payments in time, and
that to pass the blame on to someone more junior is not credible. The claimant he
submits has by his actions brought his dismissal upon himself.

Application and Secondary Findings of Fact

118. It is the claimant's case that the reason for his dismissal was that the
respondent wanted him to retire as he had reached the age of 65 years. The
respondent had already recruited his replacement in anticipation of his retirement,
although he had not formally notified his intention to retire. Once it became clear to
the respondent that the claimant had no current plans for retirement the Hewitt’s
decided to take action against him on behalf of the respondent, that they would not
otherwise have done if he had not been over the age they considered to be the
statutory retirement age.

119, The respondent's position is that whilst the claimant had previously been an
exemplary employee there had been a spate of incidents within a very short period
of time that gave the respondent urgent cause for concern and were ultimately so
serous in nature that there was no alternative but to dismiss the claimant following a
full and proper procedure.

120. Applying the facts to the issues identified at the beginning of this hearing we
are informed that the respondent seeks to rely on the potentially fair reason of
conduct. Charles Hewitt was the dismissing officer and informed us that the reason
he dismissed the claimant was because he told him that he was unaware that the
respondent was at risk of a penalty because of late PAYE, having received no
notification from HMRC to that effect and that he was not responsible for the
payments of PAYE as the responsibility lay with Ms Wright. Charles Hewitt had
found that this amounted to lying and gross misconduct. The claimant had similarly
lied about the fuel reconciliations when he informed the executive committee that
fuel stocks are under control and monitored on a daily basis’

121. The guestion for the Tribunal is whether Charles Hewitt had a genuine belief
in the misconduct relied upon. In order to do this it is necessary to look at the
evidence he had before him and whether it was reasonable to hold that belief on the
basis of the evidence before him in alf the circumstances of this case.
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122, We tum first to how the evidence was gathered. An investigation was carried
out by Greg Hewitt. In relation to the PAYE issue he spoke to Ms Wright and in
relation to the fuel issue Mr Tickle. Greg Hewitt had been given a significant amount
of information by the claimant in the investigation meeting of 8.December 2014. He
was told that the claimant was not responsible for making payments to HMRC, Ms
Wright, his aunt denied this and reliance was placed on two documents which
showed the claimant’s involvement with the payments. On this basis Greg Hewitt
chose Ms Wright's evidence without making further enquiry about the method of
payments and responsibility. It was incumbent of Greg Hewitt to look not just for
evidence that could show the claimant was cuipable but also to have regard for other
information that may lead to a contrary finding. There was clear evidence that Ms
Wright was the person who processed the majority of these payments and she told
the Tribunal how her mother Barbara Hewitt, the company secretary, had instilled in
her the importance of paying HMRC on time. If she had no responsibility for HMRC
payments this message need not have been imparted to her by her mother. There is
also the record of her telephone call to HMRC who were chasing up a late payment
in May 2010, Ms Wright had informed HMRC that the payment was late because of
holiday, in evidence she explained it was her holiday, and she had left the cheque for
someone else to pay. There is then the call taken by the claimant where he
explained that he thought the payment had been made by the company secretary
and he would check the position. He duly did this and arranged for payment to be
made. Whilst it is not for the Tribunal to substitute its own findings in the investigation
or determine how we would have carried out an investigation, it is clear that Greg
Hewitt's investigation focused solely of finding evidence that would prejudice the
claimant without taking account of other information before him that would raise
suspicion in a reasonable employer as to the real facts of the matter. The only
person questioned was Ms Wright, the person who would have been at risk of
disciplinary action had the finger not been pointed at the claimant.

123. It is clear that the respondent did not take undertake any investigation before
deciding that the allegations should be levied only against the claimant as opposed
to both he and Ms Wright, which Charles Hewitt had indicated to Mr Donnan would
be the case if the appeal to the tax tribunal against the penalty was unsuccessful.

124. |If as far as communications with HMRC is concerned, the email alerts relied
upon as evidence of the claimant being the primary contact with HMRC are merely
updates, which is quite obvious to even the most inexperienced of users. It is not
unusual for individuals who have dealings with HMRC to sign up to such emails to
keep abreast of developments. We note that the claimant had significant contact with
HMRC in relation to VAT and had registered through the portal to deal with
payments of the same. There is no evidence that he had done this in relation to NI
and PAYE and the alerts he received on these matters show that he forwarded them
to Ms Wright and suggested that she sign up to receive them, yet another indication
of her involvement with HMRC.

125. Ms Wright denies knowledge of seeing any p101's yet there is a copy in the
bundle on which is written an instruction to her, in the claimant’s handwriting, that
she must make sure that future payments are made in time. We bear in mind that the
claimant has not been allowed access to his office since March 2013 and do not find
that this is a document which has been fabricated by him nor has it been suggested
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by the respondent that it was. We also note that it could not be ‘found’ during the
disciplinary process of the claimant.

126. We then turn to the question of communications from HMRC. 1t is the
claimant's case that Ms Wright collected the post each morning and distributed it
accordingly. If a letter was addressed to someone personally it was left unopened, if
not it was opened and placed into the relevant pigeon holes or in the claimant's case
brought through to him. During the investigation Ms Wright said she took all post
from HMRC unopened through to the claimant. By way of investigation Greg Hewitt
spoke to Nick Mullins who said he had not changed any of the working practices in
the office and all post for the department came through to him, some opened already
some not.

127. It may well be true that Mr Mullins had not changed any procedures in the
office, but he was not in a position to comment on practices that took place before he
started working there which may have been altered before his arrival. That question
was not asked either of Ms Wright or anyone else who may have dealt with the post
in her absence. Greg Hewitt failed to make any further enquiry about the post and
preferred instead to simply accept the word of the person who as we have already
said would have been the person that the respondent would have looked to had it
not pursued the claimant.

128. The Tribunal find that the only evidence that the respondent can rely on to find
that the claimant was the person who would have received all correspondence
relating to late payments and penalties and therefore would have known about the
risk of a penalty, is that of Ms Wright. The Tribunal note that the letters from HMRC
are addressed to the respondent not the claimant.

129. In addition we take into account the circumstances of Ms Wright's
employment and her alleged lack of knowledge about PAYE and other matters. Ms
Wright is the daughter of the former chairman of the company and the sister of the
current, she worked in the finance office of a family company with her mother, the
company secretary, she worked there from 1973 long before the claimant started
working there; we do not find it credible that she had such little knowledge or indeed
control of the PAYE process.

130. In as far as the fuel reconciliation is concerned the allegation was that the
claimant had told the executive that ‘fuel stocks are under control and monitored on
a daily basis’ when in fact this was not the case. Gregg Hewitt spoke to Mr Tickle
who told him that he did not know why the claimant had not reported that there were
issues but said that the claimant had thought that the stock would come back into
line as it was a temperature issue. He was not asked whether the fuel stocks were
out of control or whether they were monitored daily. He was simply asked about his
method and timing of communications with the claimant Greg Hewitt refused to take
into consideration the claimant's explanation about the historical statistics of fuel or
how it was normai to experience variances at that time of year for the reasons we
have outlined in our findings of fact about temperature and turnover of fuel

131. The Tribunal find that Greg Hewitt failed to carry out a reasonable
investigation into the allegations against the claimant and failed to make any effort to
follow up and investigate matters that might have pointed to the claimant innocence
which in circumstances such as these it is only reasonable to do. The narrow
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approach taken in respect of both allegations was one that was not within the band
of reasonable responses. It follows therefore that Charles Hewitt cannot have held a
genuine belief on reasonable grounds because the investigation was so
fundamenially flawed

132. However, for the sake of completeness and our overall assessment of the
claim we now turn to the dismissal. We have already established that Charles Hewitt
cannot have held a genuine belief based on reasonable grounds for the reasons
outlined above. There is confusion and disparity between the reasons for dismissal
set out in the dismissal letter, the evidence we have heard from Charles Hewitt and
the understanding of the appeal officer, Ms Percival as to the reason for dismissal. It
is not surprising therefore that the claimant did not know the exact reason why he
had been dismissed. The Tribunal find the whole matter a complete shambles.

133. What is clear from the notes is that Charles Hewiit held the claimant
responsible for the PAYE penaity because it happened in his depariment, he was Ms
Wright's line manager and so it was his responsibility. Charles Hewitt placed great
reliance on the fact that the claimant had said he was responsible for all financial
aspects of the business even though Ms Wright's job description was to manage all
aspects associated with the receipt and payment of monies in the company, a fact
that he completely failed to take into account.

134. It was because the claimant refused to accept that he was responsible for the
fact that the payments were late that Charles Hewitt found he was lying together with
the fact that he had previousty told Charles Hewitt that he had no knowledge of the
late payments when there was documentary evidence to show that he had. It is true
that the claimant had knowledge of a previous late payment and he had deait with
the matter at the time by making the payment and advising Ms Wright about future
payments. It is clear that the claimant left the matter of PAYE to Ms Wright, she had
been there a long time, was a member of the family and as finance manager it was
reasonable for the claimant to consider than she did not need constant supervision
but would comply with his instruction to pay on time. We do not find the claimant to
be completely without fault however and consider that as a qualified accountant he
should have kept more abreast of the changes to PAYE rather than just leave it to
Ms Wright. That said she did hold a senior position of finance manager within the
respondent.

135. In respect of the fuel reconcitiation. It is clear to us that there has been a
longstanding issue with fuel over the winter months which to a great extent is an
industry wide problem. Charles Hewitt has worked in the industry for many years and
must be aware that variances occur at this time of the year. During the course of this
hearing we established what were considered to be the normal variances and when
matters became of concern. It is clear to us that the figures up to January were ones
that were within those normal parameters and that once they went above that level
the claimant brought it to the attention of the board. It seemed that Charles Hewitt
appreciated this in the disciplinary meeting when he said that everything hinged on
the fuel reconciliations and that he would look at them. He obviously changed his
mind following the meeting as he did not look at the figures and chose instead to
conclude that informing the executive that fuel was under control and monitored on a
daily basis was a misrepresentation of the true facts and amounted to dishonesty.
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136. The conclusion that he had told us that he reached is not the one that is
reflected in the letter of dismissal, however whichever of the ones that was in his
mind at the time of dismissal, he took the decision to summarily dismiss the claimant
because his actions had caused the respondent to no longer trust him. In making this
decision he claims to have followed the provisions of the respondent disciplinary
procedure and had no option under that procedure other than to dismiss. It is
therefore clear that he did not take into account any mitigating factors before
reaching his decision such as the claimant's length of service or exemplary
disciplinary record.

137. Charles Hewitt told the tribunal that he would not have dismissed the claimant
for failing to make the PAYE payments on time as everybody makes mistakes and
that he would not have dismissed for the fuel records failing to reconciie. It follows
therefore that the only reason he had in his mind which led him to dismiss was the
fact that he had lied about his responsibilities and knowledge. As we have already
said the investigation into the circumstances around PAYE was so fundamentally
flawed for the reasons outlined above that it was not possible to fairly dismiss on the
basis of the information put before him.

138. The tribunal find that it was unreasonable for Charles Hewitt to find that the
claimant reporting the fuel was under control and monitored on a daily basis was a
dishonest statement. Mr Tickle did monitor the fuel every day and as far as the
claimant was concerned the fuel levels were under control. When for a short period
they were not he reported the matter straight away. In the circumstances the
Tribunal find that not only did Charles Hewitt not hold a genuine belief based on
reasonable grounds but to dismiss in such circumstances was outside the band of
reasonable response. The Tribunal note that the respondent did not suffer any
financial loss as a result of the fuel not reconciling for the period of time in question.

139. Charles Hewitt cherry picked information that allowed him to paint a picture
that would fit with the pre-determined decision to dismiss the claimant. There is
ample evidence that points to this conciusion including Mr Donan’s clear evidence
that when he met with Charles Hewitt in 2013, after the claimant had commenced
sick leave, he had been told that there had been a falling out with the claimant, he
had been told about the nature of the allegations, notwithstanding that no
investigation had taken place at that time, and was left with a clear impression, from
the content of the conversation that the claimant would not be returning to work with
them. We find the fact that the respondent told the claimant no one had received a
bonus when it was not true was a further indication that he would not be coming
back to work and Greg Hewitt was unable to offer an explanation of how he would
have dealt with the situation if he had.

140. We find that the appeal hearing was similarly pre-determined. Ms Percival did
ask all the right questions but despite assuring the claimant that she would follow up
his queries she ignored any that she subsequently decided were irrelevant without
giving the claimant an opportunity to explain how they could be. Had there had been
a genuine attempt to consider the fairness of the claimant's appeal Ms Percival
would not have dismissed the claimant's challenges to Ms Wright's evidence by
simply saying she could find no reason why Ms Wright would make such evidence
up. It seems quite clear to us why she would and as we have said a reasonable
employer would have attempted to seek clarification from others working there who
did not have a vested interest in a finding of the claimant’s culpability. Whiist Ms
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Pecival might have asked all the right questions of the claimant she adopted a
similar resistance to consideration of anything the claimant might have to say by way
of explanation.

141. Overall, whilst the respondent ticked the boxes—of a fair procedure the
Tribunal have no doubt that the outcome of each stage-of this procedure was pre-
determined. The respondent unreasonably delayed bringing the allegations to the
claimant's attention and the claimant was unreasonably singled out for investigation
into the PAYE issue. He was suspended without good reason (for the reasons we
have set out in our findings of fact), and denied access to relevant information. His
explanations were not fairly investigated and he was denied the opportunity to
respond to information given to both Charles Hewitt and Ms Percival which they
obtained following the respective meetings. It is also clear that Ms Percival did not
maintain the independence she purported to bring to the appeal hearing as she told
us about the informal chats she and her brother had about the matter and ultimately
conciuded the dismissal to be fair on different grounds to those of her father. We find
that in applying the facts of this case to the law the claimant’s dismissal was both
substantively and procedurally unfair.

142. As we find that the dismissal was substantively unfair it follows that there is no
evidence that the claimant was in fundamental breach of his contract such as would
entitled the respondent to dismiss the claimant without notice or payment in lieu of
notice. The claimant’s claim for breach of contract (notice pay) succeeds.

143. We then turn to the question of the reason the respondent treated the
claimant in the way in which it did. The claimant maintains it was because of his age,
the respondent says it had nothing to do with his age but was for the reasons set out
above. The fact that we have found that the claimant has been unfairly dismissed
does not lead to an automatic finding of unlawful discrimination. To succeed in this
element of his claim the claimant must show evidence of less favourable as opposed
to just unfavourable treatment.

144. The less favourable treatment relied on is that of the claimant’'s dismissal. To
succeed he must show prima facie facts from which, in the absence of an
explanation from the respondent, the tribunal could conclude that the reason for the
treatment was a reason related to the claimant’s age.

145. It is disingenuous of Charles Hewitt to say that he had thought that the
claimant was going to retire in January 2012 because he already knew that the
claimant had entered into a new car lease that did not expire until October 2013. In
addition we have found that if it had been the case that his retirement had been
anticipated in January 2012 Mr Mullins would not have commenced work in the
planning department, but would have gone straight in to the finance department,
pending the imminent departure of the claimant. It is clear that the claimant would
not have been retiring before October 2013 and it is therefore not credible that
Charles Hewitt was surprised that he was staying longer. In addition we also bear in
mind that Mr McDonogh, who clearly worked closely with Charles Hewitt, in evidence
had explained to us that the claimant had told him that he had deferred his state
pension for a year because of the poor performance of his own personal pension. It
is therefore clear that the claimant was not intending to retire until he was at least 66
and Mr McDonogh at least knew this.

32



RESERVED JUDGMENT Case No. 2404460/2015

146. The allegations raised against the claimant were all historical, with the
exception of the fuel reconciliation matter. No action had been taken with regard to
Forest Marketing or the late payment to Ashdown and neither of these matters had
been raised with the claimant in the meeting of 8 January 2013, bearing in mind that
the Ashdown matter had occurred 12 months previously. Similarly there was no
follow up with Ms Wright following the meeting of 8 January 2013, she simply
dropped off the radar of responsibility for the PAYE issue.

147. The claimant had reached the age of 65 in October 2012. Mr McDonogh told
us that the claimant was the only one who had not indicated his intention to retire but
he did not think it was appropriate for him to ask the question of him and he already
knew that Charles Hewitt was meeting with the claimant to discuss other matters.
We can find no reasonable grounds for Mr McDonogh making this statement and as
stated above Mr McDonogh already knew about the claimant's deferral of his state
pension.

148. The other matters as we know are the allegations levied against the claimant
which should have had no relevance to when the claimant intended to retire and
would therefore not normally be discussed in the same meeting as potential
disciplinary issues.

149. The fact is that the claimant was called to a meeting ostensibly to discuss
succession planning followed by questions about the alleged failings. What
happened in reality is that upon entering the meeting the claimant was accused of
accessing the internet to gain information about taking an employer to an
employment tribunal. If as Charles and Greg Hewitt say everything was normal
between the parties up to this time why would they jump to the conclusion that the
claimant might be contemplating proceedings against the company. Why would
Charles Hewitt express surprise, as he did, that the claimant said he was accessing
information about retirement when he had been invited to a meeting to discuss that
very subject. The fact that the claimant had no intentions of retiring is irrelevant, it is
only reasonable that he should want to know his rights before the meeting especially
as he had reached the age of 65 and was feeling under pressure from his employer.

150. The way in which this meeting was orchestrated and the historical allegations
which were raised, together with the manner in which the claimant was treated in the
meeting by both Charles and Greg Hewitt are encugh to find that the reason why the
claimant was treated in the way he was, was for a reason related to his age. The
claimant had reached the age of 65, he had already indicated that he was not going
to retire; at the meeting Charles Hewitt made reference to the claimant of 5 years
ago and implied a failing in his ability to do his job, the meeting was hostile and
despite the fact that the claimant had said that he had no plans to retire it concluded
with a demand from Charles Hewitt that he return with details of his plans for
retirement together with an explanation for allegations which were obviously levied at
the claimant. However, what followed is to us a clear indication of reason why the
claimant was treated as he was.

151. |t is clear that the claimant was treated less favourably than Ms Wright,
because she was not subjected to an investigatory meeting in relation to the PAYE
issue she is not however a suitable comparator for the purposes of the claimant’s
claim because her circumstances are materially different. However we find that no
reasonable employer would have exercised a contractual right to demand that the
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claimant attend a medical appointment just two days after he had commenced his
first period of certified sick leave since starting with the company some 14 years
previously, nor would they have written a letter of instruction in the terms initially
written by Mr McDonogh, that letter was explicitly linked to the claimant’s age and his
continuing ability to do his job. It matters not that the medical examiner did not
ultimately see it, the respondent through Mr McDonogh in that letter showed the real
reason why the request was being made, it was because the claimant had reached
the age of 65 and the respondent wanted the medical examiner to say that he was
no longer fit to do his job. We heard Charles Hewitt protest on many occasions that
the respondent does not have a problem with age, however the Tribunal find that the
reason that the respondent treated the claimant the way in which it did i.e. dismissing
him, was because he had reached the age of retirement and the management
wanted him to retire,

152. When the claimant indicated that he did not intend to retire, the management
trumped up charges against him in what can only be described as a threatening
manner, acted in a high handed manner in relation to the medical reports and then
failed to follow the recommendations of two medical reports to facilitate the
claimant's return to work; refused to follow the recommendations of their own
external consultant about return to work, lied to the claimant about his bonus,
demanded the return of his company car (although this demand was subsequently
rescinded but not before it subjected the claimant to further distress) refused to
provide the information the claimant needed 1o respond to the allegations against
him and failed to carry out a fair an objective disciplinary procedure.

153. The Tribunal find that these allegations would not have been brought against
a hypothetical company accountant who had not reached retirement age and whilst
we appreciate that any comparator should not be materially different to the claimant,
we take into account the fact no other member of staff was disciplined as a result of
any of the four allegations originally levied against the claimant. The claimant alone
was singled out and dismissed notwithstanding his long service and exemplary
disciplinary record.

154. The claimant has been able to show facts from which the Tribunal could
conclude that the claimant has been treated less favourably than the respondent
would have treated another company accountant who was not in the same age
group as the claimant and in doing so has shifted the burden of proof to the
respondent to show that the reason for the treatment had nothing to do with the
claimant’s age.

155. The witness evidence of Greg Hewitt and Mr McDonogh is unreliable for the
reasons set out above. It is clear that Mr McDonogh in particular sought to mislead
this Tribunal when he told us that he had not received a bonus at the time he was
telling the claimant that none of the executive committee had received one when in
fact he subsequently admitted that he had. Greg Hewitt maintained that the intention
was always to suspend the claimant yet in correspondence to the claimant he
informs him that is was necessary to obtain a medical opinion because they needed
to know when he would be able to return to work. As we have already found the
reason for the claimant's dismissal was unreasonable. The respondent has been
unable to show that the reason for the treatment had nothing to do with the
claimant's age. The respondent deliberately shoe horned unfounded facts into the
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allegations to enable it to dismiss the claimant. The reason it did this was inextricably
linked to a reason related to the claimant's age.

156. The claimant's dismissal is the less favourable treatment relied on. We find
that the claimant has been able to show that he was treated less favourably than the
respondent would have treated a company accountant who had not reached the age
of retirement in circumstances not materially different to the claimant. The
respondent has not shown a legitimate aim that it was seeking to achieve by
dismissing the claimant and the claimant's claim of unlawful discrimination on the
protected characteristic of age succeeds.

157. The respondent's counterclaim cannot succeed and we agree with Mr
Garasia's submission that the doctrine of ex turpi causa applies. However even if the
respondent was precluded on that point, Charles Hewitt made it clear that he would
have not dismissed the claimant because he had failed to make the PAYE payments
on time as anyone can mistakes. It follows therefore that Charles Hewitt waived any
such breach as he considered may have occurred and he would be unable to rely on
the same.

138. In conclusion, we find that the respondent, by dismissing the claimant,
unfawfully discriminated against him for a reason related to his age. His claim of
unlawful discrimination succeeds.

159.  The respondent unfairly dismissed the claimant and his claim for unlawful
discrimination succeeds.

160. The respondent did not dismiss the claimant in circumstances in which it was
entitled to be reason of the claimant's conduct. The claimant's claim for breach of
contract (notice pay) succeeds.

161.  The respondent's counterclaim is not well founded and is dismissed.

162. The respondent has conceded that the claimant is entitled to a bonus for the
year 2013 and the amount payable will be determined at the remedy hearing that will

follow.
Employment Judge Sharkett
238 January 2016
RESERVED JUDGMENT AND REASONS SENT TO THE PARTIES ON
FOR THE TRIBUNAL OFFICE
[AF]
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