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Before: Employment Judge Brian Mitchell
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RESERVED JUDGMENT

The claims of unfair dismissal, age discrimination, sex discrimination and breach of
contract fail and are dismissed.

REASONS

1 The Claimant maintained that her dismissal was unfair as it was in breach of
Regulation 7 of the Transfer of Undertakings Regulations or unfair because she was
insisting upon a statutory right not to suffer an unauthorised deduction from wages. If,
contrary to those assertions the Respondents satisfied the Tribunal that the reason for
the dismissal was by reason of redundancy arising from a business reorganisation, the
Claimant contended that the dismissal was unfair as measured by Section 98(4) of the
Employment Rights Act 1996. The Claimant also asserted sex discrimination in
relation to the designation of Paul Beevers as the senior employment adviser and the
lesser salary cut taken by those appointed to a senior role. She alleged that she had
been discriminated against indirectly by reason of her age in the redundancy selection.
Finally she sought damages for breach of contractual terms relating to her salary and
performance related pay.
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2 The Respondents denied discrimination, asserted that the dismissal was fair by
reason of a business reorganisation resulting in redundancy and denied breach of
contract.

3 At the end of the first day of the hearing one of the Tribunal members was
unable to attend because of heavy snowfalls in the place where he lived and both
parties consented to the case proceeding with two members of the Tribunal only.

RELEVANT FACTS

4 The Claimant commenced her employment on 29 September 1997 with Hambro
Legal Protection Limited as a litigation assistant. That role ended in May 1999 when
the Claimant became a legal adviser on a helpline with Capita Insurance Service

adjusting her salary upwards from 8 October 2004 in the sum of £31,775. Under the
terms of the agreement Capita agreed to review the Claimant's salary on 31
September 2005.

5 Towards the end of November 2008 Capita reported the loss of a number of
clients making use of the Assistance business in which the Claimant was employed.
Losses of clients such as the Norwich Union, Axa and the Legal Services Commission
led to what was described as escalating annual losses since 2006, It projected that the
Assistance business would make a further loss in 2009. It therefore proposed to
initiate consultation with a view to redundancies with a gradual rundown of the
business throughout 2009. |t proposed, however, that efforts would be made to
transfer any relevant parts of the business to interested parties. The Claimant was
declared at risk of redundancy with effect from 31 January 2009,

6 Forum Law Limited whoss offices were in Solihull and who took referrals from
the Assistance business sent through to them by Capita under the terms of various
legal expenses policies, were interested in acquiring just the legal helpline with a view

to increasing referrals to their core business of a solicitor's practice. Negotiations were
entered into with Capita and in this connection the Respondent contracted the services

7 Clearly Capita understood the financial difficulties which the business faced as
they had intended to close it down in the absence of any interested parties and were
therefore prepared to allow the Respondent to acquire the business for a nominal

period at no cost.

8 On 29 January 2009 Capita wrote to those engaged on the Legal Assistance
helpline, including the Claimant, pointing out that the staff representative who had been
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which consuitation concerning the transfer should commence. The letter again pointed
out that the rationale for the transfer was that Capita was “Unable to Support the staff
and other infrastructure costs as a result of losing clients, resulting in a rapid unwinding
of deferred income and escalating financial losses.” It was explained to the staff that
they would transfer to the Respondents on their current terms and conditions and their
length of service would be protected, but that there might be changes to non
contractual benefits.

9 On 26 February Mr Zindani the Managing Director of the Respondent spoke to
the staff at the Capita Legal Helpline explaining his vision that the Helpline would
become the premier helpline in the UK, servicing employee assistance organisations,

10 With the help of Nicola Turner of Bespoke HR the Respondents sent to the
relevant employees proposed measures which the Respondent intended to take in

11 The transfer of the business took place on 18 May.

12 At the end of'May all employees noted that the 20% salary cut had been
applied.

13 Contrary to the feedback provided by the staff representative as part of the
consultation, seven employees refused to accept a pay cut and a reinstatement of the
salary was put in place early in June. 16 employees had transferred to the
Respondent and the Managing Director, Mr Zindani, initiated a review of the business
methods and sought to ensure that all existing clients of Capita using the Legal
Helpline novated their contracts with the Respondent. In addition the Respondent’s Mr
Zindani was concerned at what he described as antiquated work processes and
inadequate time recording, particularly for those customers who were charged for time
spent on calls, as opposed to those organisations who paid a fixed fee for a call not
exceeding 15 minutes.

14 The Capita Operations Manager who had also overseen other parts of the
business did not transfer with other legal helpline staff. Mr Zindani perceived the need
to have an Operations Manager on site at Colchester leading the team. The job of
Operations Manager was advertised internally only. The Claimant did not apply. Mr

Paul Beevers was appointed. Mr Zindani also commissioned an independent review of
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on the business to generate new streams of income, apart from telephone advice
contracts. One of the conclusions was that “The business has fo reduce its salary bill
and increase productivity if it is to remain viable.”

15 The review was completed in August 2009, but during the course of the review
the Helpline had to agree a 25% cut in the charge per call with one large corporate
customer and Royal Bank of Scotland, whose account was worth £67,000 per annum,
terminated the contract with effect from 1 October 2009.

16 Towards the end of July and August Mr Zindani, with the help of Ms Tumer and
the Operations Manager Mr Beevers, put together a plan to restructure the business
whereby teams of less experienced legal advisers would be developed under the
categories “Employment”, “Wills”, ‘Matrimonial”, “Property” and “General’. It was
proposed that those legal advisers would tend to be new graduate trainees and para
legals, being overseen by a senior legal adviser, being a barrister, solicitor or legal
executive, with some supervisory experience. In addition there would be an
Operations Manager and Deputy Operations Manager. As the immediate need under
the proposed restructure was for some 13 posts, whereas 16 staff had transferred,
there was a potential redundancy situation.

17 On 2 September 2009 the staff were informed of the restructuring and were sent
the organisational chart and competency framework and on 4 September were sent
application forms and job descriptions in relation to the vacant roles set out in the
proposed organisational structure. The staff were also informed that the roles were at
risk of redundancy and that individual consultation meetings would take place, but that
employees were encouraged to apply for a role within the new structure. It was
explained that the business was “unable to continue trading using the current business
model.” The staff were sent a question and answer document explaining the new shift
system, whereby each employee would be expected to carry out five shifts on a seven
day rota, thus eliminating the need for overtime payments for weekend working.

18 One of the questions raised in the question and answer document was “It has
been suggested that the proposed organisational structure creates an imbalance as
the employment team are not supported by a Grade 2 role or offered the same
opportunity for career progressing.” To which the answer was given “There is no
imbalance as we believe the Operation Manager would for the foreseeable future and
based on our current client base have sufficient time to provide the support required as
the business develops and new employment work is won it may be necessary to
consider additional support.” Employees were encouraged to apply for “As many roles
as they feel qualified to perform.” Only one application form was necessary.

19 Ms Turner created an interview template whereby staff would be scored on a
range of one to four points, with four being the highest under the areas “Professional
and Technical Talent', “Business Focus", “‘Relationship Building", “Leadership and
Direction” and specific legal questions were prepared by Mr Beevers.

20  The interviews took place on 16 and 17 September with Ms Tumer taking the
lead for the competency based questions and Mr Beevers for the technical questions.
The Claimant and one other employee applied for every role. Other staff were
selective. The one interview covered all roles. For the Deputy Operations Manager
role two men and two women applied. The successful candidate was female with 16
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points. A male employee was second with 15 points and the Claimant scored 10
points. She was not successful for that role. She applied for a Senior Legal Adviser
role for which she scored 10 points. The three individuals, being two men and one
woman who scored 12 points were selected for the Senior Legal Adviser roles. Two
men who scored 11 points were not selected for the senior roles.

21 The Claimant had been away from work on holiday when the staff were
informed individually about the restructure. But on 10 September 2009 she had an
individual telephone consultation with Ms Turner during which the Claimant made clear
that she would not take less than her salary but would be prepared to work part time at
that pro rata rate.

22 On 1 October, again via telephone conference Nicola Turner and Paul Beevers
advised the Claimant of the result of the interviews: informed her that she had been
unsuccessful in her application for the senior roles and that she would remain in the
employment team with a Grade 1 post with a pay band of £15,000 to £22,000. The
Claimant reiterated that she would only work for her existing salary of £36,400. The
Claimant agreed that the Grade 1 position represented the work that she did generally
on a day to day basis. Ms Turner asked her whether she would be prepared to
negotiate in relation to salary and it was suggested that the Respondents would, in
exceptional cases, extend the pay band by 10% upwards and the Claimant was invited
to put forward any proposals as to salary.

23 On 12 October by telephone conference with Ms Turner and Mr Beevers the
Claimant made clear that her “bottom line” was that she was not able to take a
reduction in her basic salary. Ms Taylor acknowledged that there was a big gap
between the offered salary and the Claimant's existing salary and noted that the
Claimant may therefore remain at risk of redundancy.

24  Mr Zindani of the Respondents wrote to the Claimant noting the Claimant had
refused to accept the post offered on the basis of the substantial reduction in salary
and specifying that there would be a final consultation meeting by telephone
conference with Nicola Turner and Paul Beevers on 16 October and that if redundancy
was confirmed the Claimant would be expected to work her notice so that dismissal
would have effect on 22 January. No changes to the Claimant's salary stance were
recorded in the discussion of 16 October and accordingly on 21 October the Claimant
was informed that her employment would come to an end by reason of redundancy on
22 January 2010 and informing her of her contractual termination payments.

25  In that letter the Claimant was invited to-exercise a right of appeal if she wished
to do so within five working days. After the Claimant's employment had come to an
end she appealed by letter of 28 January alleging the matters which have subsequently
formed the basis of the Claim to the Tribunal. Mr Zindani responded in detail setting
out the background to the problem, noting that the Claimant had not applied for the job
of Operations Manager and that a fair interview process had taken place in relation to
the business restructure and that all employees of the company were placed at risk of
redundancy with consultation, reminding the Claimant that she had not been prepared
to negotiate in relation to the pay rate for the Grade 1 post and reminding her that she
had taken some 15 hours paid time off in search of alternative employment during her
notice period. He denied sex or age discrimination or breaches of contract. He invited
the Claimant to seek an appeal hearing if she was not satisfied with his response with
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‘an external HR professional’. His letter concluded by notifying the Claimant that the
letter would be produced in connection with any issue of costs which arose in an
Employment Tribunal.

26  The Claimant responded in detail to that letter by letter of 23 February but
rejected the proposal of a meeting with an external resources adviser “When they are
unable to make any operational decisions without referring back to you."

27 Mr Zindani responded again on 16 March and the Claimant responded on 5
April. Mr Zindani again offered an appeal meeting by letter of 20 April, by which time
the Claimant had submitted her claim to the Tribunal,

28  Under the contract between the Claimant and Capita which had effect from 1
September 2007, the Claimant was entitled to be a member of “A new scheme
performance related pay 2007" and “This new scheme does not form part of your
contractual terms and conditions of employment. The terms of the scheme itself may
be subject to variation and the scheme may be withdrawn without notice for any
business reason.”

29  Under those terms and conditions the Claimant was entitled to be paid time and
a half for working weekends.

RELEVANT LAW

30 By Section 94 of the Employment Rights Act 1996 an individual with sufficient
qualifying service has the right not to be unfairly dismissed.

31 By Section 98(1) it is provided that an employer must show a potentially fair
reason to dismiss being a reason set out in Section 98(2) or “Some other substantial
reason of a kind such as to justify the dismissal of an employee holding the position
which the employee held".

32  Redundancy is set out in Section 98(2)C as being a potentially fair reason to
dismiss and the definition of redundancy can be found in Section 139(1)(b) where “The
dismissal is wholly or mainly attributable to the fact that the requirements of that
business fall to the employses to carry out work of a particular kind ... have ceased or
diminished or are expected to cease or diminish.”

33 By Section 104 of the Employment Rights Act 1996 it is provided that it is
automatically unfair to dismiss an employee if the principal reason for dismissal is that
the employee “Alleged that the employer had infringed a right of his which is a relevant
statutory right.” The right not to suffer unlawful deduction of wages is for the purposes
of that Section a statutory right.

34 By Regulation 7 of the Transfer of Undertakings Regulations 2006 provides that
it is automatically an unfair dismissal if the principal reason for the dismissal was a
transfer of an undertaking or a reason connected with the transfer that was not an
economic, technical or organisational reason entailing changes in the workforce.

35 By Regulation 4 TUPE all the rights, duties and obligations of the employment
contract are transferred upon a transfer of undertaking to the transferee. By
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Regulation 4(9) any purported variation of that contract would be void if “The sole or
principal reason is (a) the transfer itself or (b) a reason connected with the transfer that
is not an economic, technical or organisational reason entailing changes in the
workforce.”

case. In the case of a redundancy the Tribunal consider the fairness of any selection
process, the existence of any consultation prior to the dismissal and whether the
employer has considered any suitable alternatives to redundancy,

37 By Section 1 of the Sex Discrimination Act 1975 a person discriminates against
a woman if:

‘(@)  On the grounds of her sex he treats her less favourably than he treats or
would treat a man.”

38 By Section 6 such discrimination is unlawful in the employment context. By 6(2)
“In the way he affords her access to opportunities for promotion, transfer or training or
to other benefits ... or (b) or by dismissing her of subjecting her to any other detriment.”

39 By Section 76 of the Sex Discrimination Act and Employment Tribunal shall not
consider a complaint ... “unless it is presented to the Tribunal before the end of (a) the
period of three months beginning when the act complained of was done.” By Section
76(5) “A Court or Tribunal may nevertheless consider any such complaint which is out
of time if in all the circumstances of the case it considers that it is Just and equitable to
do so.” : ‘

40 By Regulation 3 of the Employment Equality (Age Regulations) 2006:
"A person "A” who discriminations against another person “B” i

(a) on grounds of B’s age, A treats B less favourably than he treats or would
treat other persons, or

(b) A applies to B a provision, criterion or practice which he applies or would
apply equally to persons not of the Same age group as B but

(i) which puts or would put persons of the same age group as B at a particular
disadvantage when compared with other persons and

(ii) which puts B at that disadvantage.

and A cannot show the treatment or, as the case may be, provision, criterion or
practice to be a proportionate means of achieving a legitimate aim.”

41 By Regulation 7 discrimination on grounds of age is unlawful. By Regulation
7(2):
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“(a) in the terms of employment which he affords him:

(b)  in the opportunities: which he affords him for promotion, a transfer, -
training, or receiving any other benefit; |

(c) by r‘efus'in‘g" tb afford him or deliberately not affording him, any such.
opportunity; or :

(d) by dismissing him, or subjecting him to any other detriment.

42 For both Age Discrimination and Sex Discrimination the burden of proof is
expressed by requiring the Claimant to prove facts from which we could conclude that
unlawful discrimination had occurred whereupon the Tribunal must uphold the -
complaint unless the Respondent satisfles us that their actions are devoid of any form
of discrimination about which complaint is made.

43 Issues of breach of contract are dealt with under the common law of contract .
whereby it is for the Claimant to show on the balance of probabilities a breach of a term-
of her contractual entitement. Such a claim is Justiciable in the Employment Tribunals
provided that it falls within the Employment Tribunals Extension of Jurisdiction Order
1994 and for this purpose there must be a claim which arises or is outstanding on the
termination of the emRonea's employment. '

44  The Tribunal have been assisted by the very full submissions from the Claimant
in support of the case, running to some 145 paragraphs; the Respondent's skeleton
argument of 24 paragraphs submitted on 15 December and their replies to the
- respective submissions received on or about 21 December, drawing the Tribunal's
attention in the Claimant's case to some 22 legal authorities and the Respondent eight
case reports which have greatly assisted the Tribunal in their discussions. But as the
submissions are detailed and can be referred to if necessary, no citation of authorities
are required.” The law that we have distilled from the authorities should become
apparent from the conclusions we have reached.

Conclusions
Unfair Dismissal

45 We are quite satisfied that the reason why the Claimant was dismissed was
because after a business reorganisation she was unwilling to accept the role which she

was successful in obtaining within the new business structure. We are satisfied that

~ the'business reorganisation came about as a result of the reports which were obtained
by the Respondent from the Insolvency advisers in August 2009 and the dramatic loss
of one major customer and the scaling down of rates paid by another major customer.
The reorganisation proposed was not connected with the transfer which had taken
place some four months earlier, but was connected with the ongoing running of the
business.

46  The new business model was clearly prepared to ensure the continuation of the
business going forward with the possibility of its expansion. The business objective
was to drive down to the lowest level of fee earner, the majority of the call response
work. It was anticipated that that work would be largely carried out by paralegals and

8



Case No: 1501006/2010

trainees. The remuneration for that role reflected that level of competence. The
reorganisation was not connected to the transfer and the Tribunal do not therefore
need to consider whether a potentially automatically unfair dismissal was exempt by
virtue of it being for an economic, technical organisational reason entailing changes in
the workforce.

47  The reason given by the Respondents in their letter of dismissal was
redundancy. They clearly, and in our judgment correctly, did not consider that the role

was a redundancy situation. However, it is quite clear from a look at the old structure
and the new structure that under the old structure there were 16 posts and under the
new structure 13 posts. There was therefore a diminution in the need for employees
across the legal assistance business which on the authority of Murray v Foil Meats
[1999] IRLR 562, endorsing the Safeway Stores v Burrell [1997] IRLR 200 reasoning

enables us to accept that the reason was redundancy, rather than that of some other
substantial reason arising from a business reorganisation,

48  We next tum to consider whether the dismissal was unfair, having regard to the
requirements of Section 98(4) of the Employment Rights Act 1996. We reject entirely
the suggestion that this whole business reorganisation was set up with the assistance
of an external human resources company simply to ensure that the Claimant lost her
job. This was not a sham. This was a genuine reorganisation brought about by the
commercial and economic necessity of endeavouring to run the business at a viable
level, having regard to the reductions in profitable work. We also reject the contention
that the interviews and criteria were an unreasonable way to select for the roles within
the new structure. Two individuals scored the applications and one of those individuals
was external to the business. The Claimant did not in her evidence suggest that the
Operations Manager who was the internal assessor had any personal animosity
towards the Claimant. We accept therefore that Ms Turner and Mr Beevers did their
best to apply the criteria and carry out the assessment of suitability for the roles fairly
and without bias.

49  The Claimant was made aware of the basis upon which selection would be
carried out and consultation took place with the Claimant against the background of her
potential redundancy. It would have been more helpful for the Tribunal if the
consultation meetings had been minuted with some agreed minutes circulated. Byt it is
clear from the recollections of the parties involved in the consultation that the
Claimant's position in relation to her pay rate was intransigent. This placed the
Respondents in some difficuity as the Grade 1 legal adviser post carried a salary up to
£22,000; the senior legal adviser post carried a salary up to £32,000 and the Claimant
was earning in excess of those ranges. Even if the Claimant had been offered the role
of senior legal adviser, it is clear that she would not have taken that role at the salary
range offered.

50  The Claimant was offered an appeal which she did not take up as suggested in
the Respondent's letter of 21 October, but wrote a substantial set of allegations more -
than three months later, on 28 January. The Respondents response to that appeal
was unusual in that the complaints were responded to by letter and then an appeal
before an independent HR adviser was offered. We do not consider that the unusual

9



Case No: 1501006/2010

approach to appealing adopted by both parties renders the otherwise fair dismissal to
be unfair. Accordingly the claim of unfair dismissal fails.

Sex Discrimination

r————

51 The complaint concerned Mr Beevers the Operations Manager being treated as
the senior employment lawyer. The Claimant was aware of this as part of the question
and answer document in September 2009 and the Respondent points out that the
Claim to the Tribunal was not presented until 20 April 2010 being four months out of
time. No convincing reason has been advanced as to why we should extend time and
as the Claimant is clearly an experienced employment lawyer it would be difficult for
her to advance such a proposition.

52  The allegation has very little merit, however, as Mr Beevers was not appointed
to a different role. It was simply that the new structure did not require a senior
employment lawyer role as by chance the Operations Manager had an employment
law specialism and it was thought that he would be able to cover any questions raised
by the Grade 1 advisers on the employment law team. This was not therefore a role
which existed as a separate appointment. In any event the senior adviser roles were
applied for generically and insofar as Mr Beevers' allocation to handle employment law
queries at a senior level was the subject of complaint, it would be a complaint made by
all those that applied for the senior legal adviser roles which included both men and
women. The Claimant was therefore not treated any less favourably in that respect
than were the two men who scored higher than the Claimant in their applications for
the senior legal adviser role. This aspect of the sex discrimination claim is therefore
out of time and dismissed.

53  The additional allegation in relation to sex discrimination related to the salary
reduction which the Claimant was offered In relation to the Grade 1 role as. against
male comparators who were offered a higher salary at a Grade 2 role. This was not
discriminatory based on gender, but was based upon the restructuring and the salaries
attributable to each of the roles gained after competitive interview. The male
applicants who failed to obtain the senior legal adviser role suffered the same salary
reduction as the Claimant insofar as they were offered the Grade 1 role which carried
the lower salary. The female senior legal adviser obtained the higher salary
appropriate for the senior legal adviser role. The Claimant has failed to show facts
from which we can conclude that there was a difference of treatment, based upon sex
in the salary arrangements, either as part of the structure or as a result of
appointments to positions within that structure. Both claims of sex discrimination
therefore fail.

Age Discrimination

54 The Claimant asserts indirect age discrimination and she places her age group
as over the age of 30. The position of Grade 1 legal adviser carried the same salary
band whether the applicant was under 30 or over 30. The Claimant correctly posits
that the role would be more attractive to a trainee than an individual with experience
and qualification. However, the role was available to and offered to individuals who
were over 30 and either, as in her case with greater qualifications, or more likely with
very basic qualifications of a paralegal nature. Evidence was given that one employee
who had left the business returned to take up a role of Grade 1 legal adviser, although
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he was well over the age of 30. We are not satisfied that the salary banding indirectly
discriminated against those over the age of 30. The evidence also points to the fact
that some employees into the grade were trainees who were in their twenties. The
Claimant was not put at disadvantage in relation to this role, which was advertised at
the pay band referred to as she was offered the role albeit that she was over 30. No
other person whether under 30 or over 30 would be disadvantaged by applying for the
role. It existed at its advertised salary and whether it was attractive to those under 30
or over 30 is not the test. The test is one of disadvantage, and no evidence was given
of disadvantage in applying for the role for those over 30 or those under 30. The claim
of age discrimination fails.

Breach of Contract

55  The Claimant's compromise agreement was adhered to by the signatories to the
agreement which required the uplift of the Claimant's salary to a particular figure at a
particular time, followed by a review in September 2005. Those contractual
commitments were complied with by the Respondents’ predecessors and no action can
properly be brought as there has been no breach of its terms. There was no
commitment to continue to employ the Claimant for any specified period of time. The
claim that the Claimant's salary should have been reviewed in September 2009 fails.
The Claimant was not entitled to a salary increase. At the end of September 2009
there was a complete change of roles pursuant to the business reorganisation. The
Claimant's predecessors in title had a performance related pay scheme which was
expressed to be non contractual. The Claimant was advised as part of the transfer that
non contractual benefits might not be honoured. There is no breach of contract in
deciding not to pay a non contractual bonus. This claim for breach of contract has no

merit and fails.
gt

Employment Judge

Reserved Judgment
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