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I. INTRODUCTION
On January 13, 2011, the Conservative-Liberal Democrat coalition confirmed that it would abolish the default retirement age and associated regulatory provisions and thereby eliminate British employers’ ability to retire employees involuntarily at the age of 65.
  The default retirement age of 65 was established in the Employment Equality (Age) Regulations 2006, which also provided for a process through which employers could notify employees that they would be retired at age 65, and gave employees a “right to request” the ability to work past that age.  Since the default retirement age’s introduction, it has been the subject of pointed criticism from an array of interested parties who have argued that, among other things, the regulation discriminates against employees on the basis of age.  For example, the Employer’s Forum on Age, a prominent critic of the default retirement age, has remarked that discrimination is “built into the design of the DRA”
 on the basis that it presumes that advancing age necessarily diminishes an employee’s capacity to do his or her job.  Numerous leading British employers, including Marks & Spencer, have played a central role within the Employer’s Forum on Age.  

However, many British employers take the opposite view, which is that the elimination of the default retirement age will create managerial chaos by restricting employers’ abilities to manage their workforces.  For these employers, it is not only the coming inability to retire someone at age 65 that is of concern, but also the unintended and unanticipated labour and employment consequences that the coalition government’s legislative action will trigger.

At numerous points over the course of the past two decades, Canada has wrestled with the legal, public policy, and socio-economic implications of its own version of the default retirement age, “mandatory retirement” at age 65.  Ultimately, over the course of the past decade, an employer’s ability to institute policies that make retirement mandatory at age 65 has been eliminated or severely restricted in most Canadian jurisdictions.  This was done primarily through legislative change to human rights legislation.  Further, during this process much of the same debate that is now occurring in the UK took place in Canadian workplaces and legislatures.

My goal in this discussion is to provide some insight into the Canadian experience with the elimination of mandatory retirement in order to determine what lessons, if any, are applicable to the current situation in the UK.  As will become clear, proposals to eliminate mandatory retirement in Canada were initially viewed by many Canadians and, for that matter, the country’s highest appellate court, as threats that went to the very “fabric” of our labour market.  More recently, however, these dire assessments seem to have been largely abandoned, and a perception that mandatory retirement at age 65 is an antiquated model of workforce management has set in.  This perception seems driven by the notion that the real structural changes to Canadian workplaces – including the increasing ability of older workers to participate meaningfully within them – occurred long before mandatory retirement practices were actually made unlawful by legislatures.  In this sense, mandatory retirement was eliminated “after-the-fact.”  In light of this, the argument continues, the actual legislative amendments enacted by legislatures to ban mandatory retirement had and will continue to have only a small impact on Canadian employers.  The limited data available regarding these issues gives tacit support to this argument.

In my view, it is far too early to measure the impact of the elimination of mandatory retirement in Canada with any certainty.  My preliminary view, however, is that the worst case scenarios predicted by some parties failed to materialize. The “fabric” of the Canadian labour market was not torn to pieces.  In this respect,  Canada’s recent experiences with the elimination of mandatory retirement at 65 should prove instructive for British employers facing similar legislative change.  

II. MANDATORY RETIREMENT IN THE CANADIAN CONTEXT
At the outset, it is critical to highlight that the notion of a cohesive “Canadian” system of retirement law is deceptive.  This is because legislative responsibility for the regulation of labour relations and employment (including human rights in employment) falls largely within the jurisdiction of Canada’s 10 provincial governments and three territorial governments.  The federal government only has jurisdiction over labour and employment matters in relation to industries that are considered to be of national importance and in certain subject matters that are enumerated in the constitution.
  These include industries such as nuclear energy, telecommunications, banking, shipping, aeronautics and airlines, railways, and postal delivery.  Less than 10% of the Canadian workforce falls within the federal jurisdiction.
It is therefore no surprise that the law relating to mandatory retirement in Canada has always been highly varied.  For example, employers in Manitoba and Quebec have been prohibited from compelling employees to retire on the basis of age since 1982 and 1983 respectively.  Meanwhile, in Ontario – Canada’s largest jurisdiction and home to many of its major employers – employers were allowed to establish a mandatory retirement age of 65 or older until December 2006.  Similarly, employers in Newfoundland and Labrador, British Columbia, and Nova Scotia were permitted to establish mandatory retirement ages of 65 or older until 2007, 2008, and 2009 respectively.  At present, only employers in the federal jurisdiction are entitled to establish a mandatory retirement age for employees, and then only at the “normal age of retirement” for employees in the industry in question.
  I will return to recent developments in the federal jurisdiction in some detail below.

Against this variable landscape, and similar to the operation of the default retirement age in the UK, Canadian laws that allowed for “mandatory retirement” at age 65 were never mandatory.  Rather, the law of mandatory retirement in most jurisdictions in Canada was simply that no legislation specifically prohibited employers from forcing employees to retire on the basis of age:  While human rights legislation in all Canadian jurisdictions proscribed differential treatment between employees on the basis of their age, this protection typically only extended to individuals between the ages of 18 and 65.  In effect, Canadian human rights legislation provided a narrow protection against age-based discrimination that was tailored to allow employers to compel employees to resign as soon as they reached age 65

Ontario is an instructive example in this regard.  Before the Ontario Human Rights Code (the “Code”) was amended in December 2006, s. 5 of the legislation provided that “Every person has a right to equal treatment with respect to employment without discrimination because of […] age…”
  However, “age” was specifically defined in the Code such that, for the purpose of the prohibition on discrimination in employment, it only captured individuals aged 18 to 65.
  For all other purposes (such as discrimination in the provision of housing accommodation), the Code defined “age” in a manner that protected all individuals over 18.

The December 2006 amendments to the Code enacted by Bill 212, which, helpfully, was entitled the Ending Mandatory Retirement Statute Law Amendment, amended the definition of “age” so that now it includes “an age that is 18 years or more.”
  The effect of this change was simply to extend the general prohibition on discriminating against individuals in their employment on the basis of age to those who are 65 or older.  When Canadians refer to the legislative abolition of mandatory retirement, this is the sort of legislative change that they are referring to.

III. ENDING MANDATORY RETIREMENT IN CANADA

As is probably obvious from the legislative history outlined above, mandatory retirement practices in Canada did not ultimately come to an end because of a single, far-reaching act of legislative leadership or other decisive action by government(s).  It is somewhat more surprising that Canadian courts, which since 1985 have issued numerous highly progressive (some would argue “activist”) decisions regarding various aspects of equality rights, have generally taken the view that mandatory retirement at age 65 is an acceptable and desirable fact of Canadian socio-economic life.  Indeed, until very recently courts frequently held that human rights legislation that allowed mandatory retirement at age 65 was permissible even though the Charter of Rights and Freedoms contains an explicit constitutional prohibition against discrimination on the basis of age.
  

However, courts and other adjudicators’ views of the constitutional acceptability of such legislation has changed markedly in recent years.  Notably, recent decisions in this area have turned on the recognition that the delicate balances of the Canadian labour market that mandatory retirement policies were ostensibly intended to preserve – and which were applauded in earlier judicial decisions -  no longer exist.  In this sense, both older cases and more recent decisions on mandatory retirement, while reaching very different conclusions regarding the legality of mandatory retirement policies, have all generally followed socio-economic developments in Canada rather than attempted to shape them.  Put alternatively, the leading cases in this area are better characterized as narratives of economic and social changes that have already occurred in Canada than groundbreaking or forward-looking decisions that have had or will have dramatic implications for Canadian workplaces.  For this reason, the trajectory of judicial reasoning in this area and its changing consideration of the arguments that have served as the justifications for mandatory retirement policies provide a helpful illustration of why mandatory retirement at age 65 came to an effective end in Canada.  At the same time, it demonstrates that the effective legal prohibition on mandatory retirement has been quite consciously “after-the-fact” in nature, and has had and will probably continue to have a fairly minor tangible impact on Canadian workplaces.

IV. MANDATORY RETIREMENT AS THE “FABRIC” OF THE CANADIAN LABOUR MARKET
For almost two decades, the Supreme Court of Canada’s (the “Court”) 1990 decision in McKinney v. University of Guelph
 served as the primary legal basis in support of both the constitutionality and broader normative acceptability of the mandatory retirement exceptions contained in Canadian human rights legislation. 

In that case, a group of university employees challenged the constitutional validity of their employer’s policy of mandatory retirement at age 65 as well as the exclusion of employees over the age of 65 from the discrimination prohibition in the Code.
  The Court ultimately determined that the exclusion of employees who were over 65 from the scope of the Code’s anti-discrimination provision was unconstitutional by virtue of the equality protection in s. 15 of the Charter.  However, the Court found that this exclusion was a “reasonable limit” under s. 1 of the Charter, and was therefore constitutionally acceptable.  The majority’s reasoning in this respect was socio-economic in nature and, in broad terms, accepted that mandatory retirement at age 65 was a fact of Canadian workplaces.  Moreover, mandatory retirement was so deeply intertwined with many desirable elements of the Canadian labour market that these considerations effectively outweighed its discriminatory implications.  Notably, the Court relied on the work of the Canadian academics Morley Gunderson and James Pesando in this respect, and quoted approvingly from passages where those authors indicated that hiring, training, dismissal, compensation, and monitoring and evaluation practices, as well as public and private pension systems, would be profoundly affected by changes to mandatory retirement practices in Canada.  These considerations, among other similar ones, formed the basis for one of the Court’s critical conclusions:

To put it in the simplest terms, mandatory retirement has become part of the very fabric of the organization of the labour market in this country. [pp. 294-295]

In the face of this recognition, the Court determined that the exclusion of employees who were over 65 from the Code’s protective scope was, while discriminatory in nature, constitutionally permissible as a reasonable limit on equality rights protected by s. 15 of the Charter.


It is important to underscore that the Court adopted certain economic assumptions regarding the effect of mandatory retirement policies in McKinney.  These assumptions were dominant in Canada in the late-20th century, and continue to colour policy and legal discussions regarding retirement issues.


The arguments outlined by Gunderson and Pesando, which the Court relied on in McKinney, are a example of this line of thinking.  In broad terms, these arguments situate mandatory retirement policies at the heart of basic workplace compensation and human resources structures.  For example, in a frequently quoted 1988 article,
 Gunderson and Pesando argued that mandatory retirement creates a “life cycle” that guarantees new job opportunities for younger workers and brings new ideas and talent into an organization; facilitates planning on the part of both employers and employees in respect of such things as training and pension arrangements; minimizes the need to monitor and evaluate the performance of older workers; and, perhaps most importantly, facilitates deferred compensation practices whereby employee compensation gradually increases with age and seniority.
 


In effect, this line of argument states that a clearly defined period of employment that ends at a specific age lends a critical certainty to workplace structures for both employers, employees, and other interested parties, such as young people looking for work.  Indeed, as recently as 2003, Buzz Hargrove, then president of the Canadian Auto Workers union, defended mandatory retirement as providing “orderly employee turnover,” job opportunities, and “a certain degree of job security.”
  For many Canadian employers and employees, mandatory retirement both reflected and preserved desirable elements of the Canadian workplace. 
V. MANDATORY RETIREMENT IN THE 21ST CENTURY CANADIAN WORKPLACE
These assumptions have been called into question since the decision in McKinney, and increasingly since the beginning of the last decade.  For example, in a widely read article from 2000,
 C.T. Gillin and Thomas Klassen argued that mandatory retirement was no longer appropriate in light of dramatic changes to the Canadian workforce and the developing socio-economic requirements of Canadian society.  Gillin and Klassen noted that both low-paid workers, who had no choice but to continue working, and highly educated workers, who were typically very well-paid, increasingly sought to work after the age of 65.  They then went on to note that mandatory retirement was increasingly ill-suited to the needs of Canadian society.  For example, they argued that an increasing proportion of non-working elderly citizens threatened to undermine the financial integrity of Canada’s public social programs, health care system, and economic competiveness.  Also, mandatory retirement’s implicit focus on declining physical abilities in old age had little relevance in an economy that was characterized by a dramatically reduced number of jobs in primary and manufacturing sectors, and a larger proportion of jobs in the service and “knowledge” sectors.
  Another important consideration they highlighted was the antiquated structure of Canadian pension and retirement savings plans, which were not set up to carry a retired worker into their 80s or 90s.  With respect to the Canadian Pension Plan (“CPP”) public pension system, Gillin and Klassen noted that in January 2000 the Association for Canadian Pension Management had called for changes to pension rules that eliminated incentives that encouraged retirement at age 60 because individuals were increasing outliving the financial resources that they had saved and that they believed would be sufficient to sustain them through retirement.
  For these reasons, among others, policies that encouraged or, indeed, compelled retirement at age 65 were out of step with the Canadian reality.

Generally speaking, these considerations, rather than those articulated in McKinney, now inform the law of mandatory retirement in Canada.  There is substantial evidence that these factors have played a key role in motivating the piecemeal legislative approach taken by provincial governments towards ending mandatory retirement over the course of the past decade.  A very recent example is the justification offered by Graham Steele, the minister responsible for human rights in Nova Scotia, when that government amended its human rights legislation to prohibit employer policies that compelled retirement based on age.  When explaining the legislation, Minister Steele remarked that “People choose whether to retire or not for may reasons, based on their own lifestyle, circumstances, and priorities… Many want to continue working, as they still have a lot to contribute.”
  Similar justifications have been offered as explanation for the legislative reforms in British Columbia and Ontario.

A more forceful and legally coherent formulation of this consensus was articulated by an important human rights adjudicative forum quite recently when the Canadian Human Rights Tribunal (the “Tribunal”)
 released a widely anticipated decision in a case called Vilven v. Air Canada.
  The decision takes issue with the economic rationale set out by thinkers like Gunderson and Pesando and explicitly rejects the Court’s decision in McKinney upholding the constitutionality of a mandatory retirement exception in human rights legislation.  As such, the Vilven decision is also a particularly vivid example of the legal reversal of fortune that mandatory retirement has experienced in Canada just two decades after McKinney.  

The decision in Vilven arose from discrimination complaints lodged by two pilots against their employer, Air Canada (the largest airline in Canada) and union, which challenged a mandatory retirement provision in the governing collective agreement that compelled pilots to retire at age 60. The Tribunal initially dismissed the pilots’ complaints on the basis that s. 15(1)(c) of the Canadian Human Rights Act, which, as described above, allows employers to compel retirement at “the normal age of retirement” in the federal jurisdiction, was applicable in this case.

However, the pilots applied for judicial review of the Tribunal’s decision on the basis that s. 15(1)(c) was unconstitutional because it violated s. 15 of the Charter.  The Federal Court of Canada agreed with the pilots and remitted the case back to the Tribunal to determine if s. 15(1)(c) constituted a “reasonable limit” on the s. 15 equality guarantee in the Charter.

The Tribunal determined that s. 15(1)(c) was not a reasonable limit on Charter equality rights.  In making this determination, it explicitly rejected the majority reasoning in McKinney, which envisioned mandatory retirement policies as central to the organization of the Canadian labour market:

But the social science evidence regarding mandatory retirement is no longer as inconclusive as it was when McKinney was decided.  The experts who testified in the present case agreed that the link between mandatory retirement and the benefits that were traditionally associated with it is not as strong as it was once thought to be.  There is no dispute that in jurisdictions that have abolished mandatory retirement, deferred compensation systems, seniority and other such socially beneficial systems have survived. [para. 47]

Further, the Tribunal stated that mandatory retirement may now be having a harmful effect on the Canadian labour market:

Moreover, it is now clear that the workforce is aging and many individuals need and want to work past the mandatory retirement age.  In light of this fact, it might be argued that preventing, rather than permitting age discrimination beyond the normal age of retirement has become a pressing and substantial need in society. [para. 48]
On this basis, the Tribunal determined that s. 15(1)(c) of the Canadian Human Rights Act, which is the only remaining mandatory retirement exception in Canadian human rights legislation,
 was unconstitutional and could not be saved as a reasonable limit on the pilots’ Charter equality rights.  The Tribunal subsequently ordered Air Canada to reinstate the pilots to their former positions.

VI. The Impact of Eliminating the Mandatory Retirement Age in Canada


What has the elimination of mandatory retirement meant for Canadian workplaces?  For a variety of reasons, the effects of this legal reform are unclear and may remain so for some time.  Among other things, the multi-jurisdictional character of Canadian human rights law, as well as the recent timing of the relevant legislative changes, make data collection difficult.


Another complicating factor is that many of the indicators that would likely be affected by a sharp decrease in the prevalence of mandatory retirement policies are shifting as a result of other underlying socio-economic developments, and have been for some time.  An important example in this respect is the level of participation in the labour force by people who are over 65, which has been increasing since well before mandatory retirement was eliminated in most Canadian jurisdictions. Indeed, a July 2010 study by the federal government agency Statistics Canada found that, after a period of significant decline ending in 1986, the rate of employment by individuals 65 or older stabilized and then consistently increased over the period between 1996 and 2006.
  Moreover, it determined that heightened educational attainment and improved health played a significant role in increasing the labour market participation of these individuals.
  Another study has shown that during roughly the same period, the average age of retirement in Canada increased from a low of 60.9 in 1998 to 61.5 years old in 2006.
  During this period, protections for mandatory retirement in most major Canadian jurisdictions remained robust.  

Further, it appears that the removal of mandatory retirement policies would not provide most Canadians with a significant incentive to continue working into old age.  In a 2002 Statistics Canada study that asked  recent retirees in all 10 Canadian provinces what would have kept them in the labour force,
 only 12% of survey respondents stated that they would have continued working if mandatory retirement policies had not existed in their workplaces.  In comparison, 31% of respondents would have continued working on a reduced schedule if they could have done so without affecting their pensions; 28% would have continued working if they could have shifted to part-time work; 27% would have continued working if their health had been better; and, 21% would have continued working if their salary had been increased.  With a 6% positive response rate, only the issue of difficulty finding suitable caregiver arrangements served as a smaller disincentive to continue working than mandatory retirement from retirees’ perspectives.
 


Employers also appear to be playing a role in increasing the participation rate of older people in the labour market, and specifically by seeking to hire elderly workers in tight labour markets.  The province of Alberta, for example, experienced an acute labour shortage just prior to the global financial crisis in 2008 as a result of an oil and gas boom.  Meanwhile, it had an older worker (age 55-64) labour market participation rate of approximately 68% in 2006, which was by far the highest of any jurisdiction in Canada.  This participation rate has been linked directly to the difficulty that Albertan employers have had in filling positions in the midst of the labour shortage.


This is not to suggest that the elimination of mandatory retirement in Canada has had or will have no effect on the Canadian labour market.  In fact, one study indicates that in Quebec and Manitoba, which both prohibited mandatory retirement policies in the early 1980’s, a larger proportion of workers retire after age 65 than in Canadian jurisdictions that did not proscribe mandatory retirement policies at that time.
  At the very least, this suggests that the elimination of mandatory retirement across Canadian jurisdictions will further increase the average retirement age.


Anecdotal evidence also demonstrates that some Canadian employers had difficulty transitioning out of the mandatory retirement system.  However, this occurred primarily when employers with mandatory retirement policies attempted to accelerate the retirements of employees who were scheduled to be retired just after the coming into force date of the legislative change.  In several cases, employer action of this sort resulted in costly – and, ultimately, unsuccessful – litigation.


What the information outlined above does suggest is that Canadian workplaces have not and will not necessarily experience fundamental change as a result of the elimination of mandatory retirement per se; rather, it appears that Canadian workplaces and the labour market that supplies them have been undergoing broader structural change – including increased participation by older workers – as a result of changes to the social, economic, and personal characteristics that influence decision making by both employers, employees, and, for that matter, governments and adjudicative bodies.


Further, and perhaps more importantly, the elimination of Canadian employers’ ability to unilaterally retire employees at the age of 65 occurred long after most Canadian workplaces had already abandoned mandatory retirement policies.  In this sense, the legislative abolition of mandatory retirement occurred following the effective end of mandatory retirement as a critical feature of Canadian employment.  While both explicit and de facto forms of mandatory retirement persist in Canada, they are no longer central to the operation of our labour market.


From my perspective, it appears that this is at least partly true in the UK context.  The government research underpinning the decision to abolish the default retirement age indicates that nearly two thirds of British employers (62%) operated without a retirement age for any of their employees in 2010, which is up from 57% in 2005.
  Moreover, many of these employers are leaders in their respective fields, including Nationwide, JD Wetherspoon, and Marks & Spencer.


In my view, this suggests that, as in Canada, involuntary retirement at age 65 occupies a diminishing role in British workplaces.  If this is the case, it is likely that the underlying socio-economic factors that have already caused many British employers to move away from involuntarily retirement at age 65 will continue to push other workplaces in this direction irrespective of any direct effects that the legislative repeal of the default retirement age might have.  Further, and if the Canadian experience is any guide, the effects of legislative action in this respect will probably have only a minor impact on most British workplaces and the broader UK labour market.  Indeed, any such impact could be positive provided that individual employers do not overreact in the face of the legislative change, and meaningfully consider how they can beneficially integrate older workers that do decide to work past age 65 into their respective enterprises.  
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