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SUMMARY
AGE DISCRIMINATION

HARASSMENT

UKEAT/0012/14/MC — Liability Appeal

Harassment related to age — Equality Act 2010 section 26

The Employment Tribunal had reached findings that were open to it on the evidence and
adequately engaged with the Respondent’s case and gave sufficient reasons for rejecting it. The
conclusion reached, that the Claimant had suffered harassment related to age, did not “cheapen
the significance” of the protection (per Elias LT in Land Registry v Grant [2011] ICR 1390);

this was not a trivial act nor had the upset been minor.

Direct age discrimination — Equality Act 2010 sections 13(1) and 39(1)(c)

The Employment Tribunal had again sufficiently engaged with the Respondent’s case and
adequately explained its reasons for rejecting it. Whilst it might have been better if the Tribunal
had stated in terms that it disbelieved the evidence MsPlummer gave in the internal
investigation, that it did so was suﬂicienﬂy clear from its Reasons. Moreover, there was no’
procedural irregularity in the approach adopted by the Tribunal in respect of the documentation.
It was entitied to have regard to the material put before it by the Respondent and had expressly
recalled the Respondent’s witness to address the documents in question. The parties had not
sought to make further submissions and the Tribunal reached conclusions that were open to it

on that material.

UKEAT/0013/14/MC — Remedy Appeal

Issues raised on remedy '

The reasons given by the Employment Tribunal on remedy were inadequate for either party to
understand why it had won or lost on the points in issue. Having considered the factors in

Sinclair Roche Temperley v Heard [2004] IRLR 763, it was appropriate to remit the case to

the same Tribunal for rehearing the question of remedy
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HER HONOUR JUDGE EADY QC

L In _givm'g this Judgment I refer to the partics as the Claimant and the Respondent, as they
were beloW. The appeal is that of the Respondent against two Judgments of the London
| (Central) Employment Tnbunal chaired ’oy Employment Judge Dawdson, 51tt1ng w1th members
on 3May 2013 (the L1ab111ty Hearmg) ‘and on 29 ;Fuly2013 (the Remedy Hearmg), the |

Judgments_ bemg sent to the parties on 10 July 2013 and 28 August 2013 respectively. -

2. The Tnbunal upheld the Claimant’s clanns of age. dlscnmmatzon and harassment and

awarded her £20, 000 comprising £16 000 loss of earmngs and £4, 000 injury to feelmgs

The Background Facts -

3. The Respondent isa company that supphes Cwﬂ Enforcement Officers (traffic wardens)
for the London Boroughs of Camde_n and Westmmster. The r_ecrmtment process operated by
the'Respondent fot' such positions was as.fol_lows. First, candidates would complete an online
application fon_fn, gwmg details of previous emp.loyment and skills, qualifications or experience.
There would then be an online PAPQ test, and candidates Who_passed the online process would
then.be invited for an asSeasment carried out By tesﬁng relevant literacy and numeracy skills.

Those who scored more than 80% in the assessment would then be interviewed.

4.  The Claimant applied for a job as a Civil Enforcement Officer with Camden Council.
She carried out the steps I have outlined above and was invited to be interviewed after ahe had
successfully completed her assessment, the interview to take place on 21 September 2012.
Although the Respondent’s Ms Plummer was running the process - and indeed carried out most

of the interviews - she asked one of the experienced Civil Enforcement Officers, Mr Adekunle,
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to carry out some interﬁews that day, inéluding that of the .Cllaimant .The Claimant’

contended that, at the conclusion of the interview, Mr Adekunle had said that she was “the nght
colour the nght sex, and the nght nauonahty” but that she was “too old and blonde for the _'
position.” _ She smd that Wh_en she chailenged him abop.t this comment, he went on tp say that
“péople_ of he: age do not have the_ stamina and léave aﬁer th:ee we‘eks on the job” and that he

would not recommend her for the job.

5.  For its part the Respondent depied that those words were ‘115ed. It did not ;:all |

Mr Adekunle _tb. ‘givé.évi(iepce before the Eniployme_rit Tribunal, but he had provid:d his -
account of the interview in the Respoﬂdant’s interﬁ_ai iﬁvest_igation’, and't.hé Respondént relied
 on that before the Tribunal'. From that record tﬁe Tz:ibunal 'dbserved that it was agreed that there
had been some dlscussmn regardmg stamma w}uch was a relevant cntenon for the _]ob but

_Mr Adekunle had demed any . lmk bemg drawn between stamina and age

6. On -that crucial conflict on the evidencé, the Tribunal accepted the Cléimapt’s acéount.
The. Tribunal noted Mr Adekunle’s evidence, in the_' mtemal investigaﬁon, that he had in fact
recommended the Claimant for the job. It_did not, however, accept that. First, becausé it _fbund
the Cl.aimant to be a credible witness whose account remained cor;sisteﬁt' when ..test_ed under
cross-examination, .S'econd, because its assessment of tﬁe documentary evidence suggested that
Mr Adekunle had not concluded with a ﬁositix}e statement 111 the Claimant’s case, which he had
dpne for the docume.ntation. he had completed for other, successful, candidates. Third, he had
not completed the scorings on the Claimant’s interyiew form, whereas he had done so in the

cases of those he had imt forward for Ms Plummer to consider.
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7. The Tribunal aécep'ted that 1t \&as Ms Piummer_,_ who was NﬁAdckm;le’s_senior, who |
made the final selection, but it found t_hét, as the Claimant was not put forwzﬁd by Mr.Adek_unle
-a concliusio_n,‘ as I have said, based on the fact he had not included ény scores for the-claimaﬁt
on the interview form, and given n_ega_ﬁire_ éominents at end of her form - that was inele?ant_:

Ms Plummer did not exercise any form of selection regarding the Claimant.

8.  The Tribunal further found that the Cléﬁnant was sufficiently affected by what Mr
Ad_ekunle héu_i said that she went to her doctor ;m_d, the next day, contacted the Citizens’ .Advice

Bureau (evidenced by the Claimant’s contemporaneous 'note's)' Aﬂer religious holidays which

then felI the Claimant sent a complaint to the Respondent and that was mveshgated by the o

Respondent’s account manager for Camden, Mr Orezzi. Mr Orezm interviewed Mr Adekunle
_and Ms Plummer, but appargntly did not cr_oss-referenc_e their accounts against the

di_ncumentation. Mr Orezzi concluded that there had'been ﬁo'discriminat’aon.

The Emplovmg_lt Tribunal Hearings and Reasoning

9. The Emplojrment Tribunal héard evidence from the Claimant and Mr Orezzi. The main
protagomsts on the Respondent’s side - Mr Adekunle and Ms Plummer were not called. They
had leﬁ the Respondent’s employment subsequent to the events in question (but, the
Respondent has sald, not because of those events). The Resl_)ondent said that it was unable to
provide a full set of the documentation concerning all .of the candidates assessed in the
recruitment round in question, because some of the ..material had been inadveftently shredded
during an office move. The Claimant observes that the Respondent had been ﬁut on notice of
her complaint from an early stage and so there was no good reason for not retaining the
documents. The Tribunal also notéd that there were various redactions of information in the

documentation which meant that it could not be readily cross-referred.
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10.  The Liability Hearing lasted a day. Evidence and submissions were completed relatively
quickly and the Tribunal then ‘took time to deliberate. During the course d_f its deliberétion_s in
the afternoon, the hearing was ‘brieﬂy resumed _ask the Tribunal recalled M}(_)rezzi to give

“evidence. He was asked various questions by the Employmerit_.'ludge relating to the documents.

11 The pafnes were not mwted to make further submlssmns but, equally, they did not seek o
to do so. The Tnbunal then continued its dehberatxons befare, somewhat late in the day, =

resmhing the heanng to orally announce its Judgmen_t and R_easons.

12.  The Tribunal concluded that the Claimant was not offered the job because Mr Adekunle
| did not pu_f her forWa;d. His reasoil for not doing so related to her age. He assumed that the
Claimﬁnt'would not lastas a Civii Enforcement Officer because_she Would_' not have tli_e stamina

| to do so. He made that assumption_baséd. bn_her age (see paragraph 21).

13. Although he had noted the Claimant’s lack of expenence on the form the Tnbunal found
that the real reason in Mr Adekunle’s mmd was ewdenced by his comments at the mtemew, _
that she was too oid, and by the exchange regarding her stamina. That was unwanted conduct

relating to the Claimant’s age, violating her dignity and thus amounted to harassment.

14, Having announced its decision at the end of the Liability Hearing, the Tribunal set the
matter down for a Remedy Hearing. Meanwhile, it sent out its Written Reasons for its
Liability Judgment, albeit that those were not received by the Respondent until it attended at the

Remedy Hearing on 3 May 2013.
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15. At the Remedy .'Hearing, the Tribunal again heard evidence from the Clajmant and
Mr Orezzi. It re]ected the Respondent’s coutentmn that the Clmmant would not have
completed her probatlenary pened It found that she would Equally, however, 1t was not
persuaded that the Claimant would then have necessanly remamed in the job for ten years as
she had claimed. I_t also considered that _the Claimant had not made sufﬁ01ent attempts to _
mitigate hee loss and thet, aﬂer a Year out of work she should heve been able to ﬁnd alternative
_ employment, cencludmg that she would be able to do so once the case was behmd her
Acceptmg the Respondent’s ﬁgures as to the net earnings for this p031t10n the Tribunal
awarded the Claimant one yea;:’s net pay (£1 6,500) less £500 fer_ eaxjmngs that she had recelved

during the year.

16. As for the Claimant’s injury to feelings, the Tribunal concluded that the discrimination
f had impacted on the Clazmant and caused her to suffer i mjury to feehngs at the hlgher end of the _

lowest Vento bracket It awarded £4.000.

The Agp. 'eal |
17. The grounds of apﬁeel fall to be considered separately in respect of Hability and remedy.

On the liability appeal, seven grounds were pﬁt forward.

18. Ground 1, was that .the reasons were not Meek-compliant; that is, referring to Meek v

City of Birmingham DC [1987] IRLR 250, and/or did not meet the requirements of Rule 30(6)
of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004,

Schedule 1.

UKEAT/0012/14/MC
UKEAT/0013/14/MC



19.  Ground 2 was that there was a failure on the part of the Employment TriBunal to address

the Respondent’s case.

20._ GroundB is that the Tn'bunal had falled to explaln the basm for its ﬁndmg that the

Claxmant’s digmty was Vlolated for the purpose of section 20(1)(b)(1) of the Equahty Act 2010

21. By Ground 4, tﬁe Réspoﬁdent complained that - in con.side‘ring Whether it héd |
dlscnrmnated agamst the Claimant for the purposes of section 39(1)(c) of the 2010 Act - the
R _Tnbunal had failed to engage with the pomt that the decision whether or not to employ the
Claimant v was taken by Ms Plummer and, thus, Mr Adekunle 5 fallure to recommend her would

not be the end of the nal:ratlve

| 22. By Ground 5, the Respondent contended the T_ribunal- érred in its assessment of the
credibility, making findings adverse to Mr Adekunle and Ms Plummer when neither had been
called as witnesses before it and without apparently taking into account the full documentary

evidence relevant to the Mr Adekunle’s comments and/or the view formed by Mr Orezzi.

23. In Ground 6, the Respondent averred that the Tribunal had erred in its application of the

burden of proof, failing to properly consider the Respondent’s explanation.

24, Ground 7 was a complaint of procedural irregularity, that the Tribunal sought to piece
together the evidence from incomplete documentary material without making it clear to the

parties what it was doing and without giving them the opportunity to make representations.
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25.  Four grounds were raised by the remedy appeal. The first repeated the first ground of the
- liability appeal. The second raised an objection that the Tribunal’s Reasons were not Meek-
compliant 1n respecr of tile loss ef e.arni_ngs awerd_. Thlrd, the Resﬁdndent argued that the eWa_rc_l
for inj_urf to feelings was outwith Vento, the sum of £4,000 being dispreportionate to the
discriminatory conduct in issue and/or inadequately reasoned. _Foum the Respondent made a
further eomplaint' of procedurel error, this rime in reepect of ﬂae rnedical evidence, which was
only provided in unredacted form to the Employment Judge and no reasons were prowded to .

explam what, if any, view had been formed by the Tnbunal in that regard

The Relevant Legal Principles

26. Ha._rassment is deﬁned at section 26 of the Equality A_ctﬁ

“(I)A person (A) harasses annther (B) ]f-——-
{n)A engages in unwnntel:l cunduct relatedtoa relevant protected characteristic, and
(b)the conduct has the purpose or effect of—
()violating B's dignity, or -

(il)creating an intirnidntmg, hostiie, degradiag, Immiliating or offensive
environment for B,

LTy

(4} In deciding whether comluct has the effect referred to in subsection (1)(b), each of the
following st be taken into account-—

(a)the perception of B;

(b)the other circumstances of the case;

{c)whether it is reasonable for the conduct to have that effect.
(5) The relevant protect_ed characteristics are:

age; ..."”

27.  Direct discrimination is defined by section 13 of the Equality Act 2010:

“(1) A person (A) discriminates against another (B) if, because of a protected characteristic, A
treats B less favourably than A treats or would treat others,
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(2) If the protected characteristic is age, A does not discriminate against B if A can show A's
treatment.of B to be a proportionate means of achieving a legitimate aim.”

28. As for the reason given by an Employment Tribunal, under Rule 30(6) of the
Employment Tribunal Rules 2004 the Tribunal was required to make findings of fact relevant
to the issues in the case (see r 30(6)(c)) and to demonstrate how the relevant findings of fact and
applicable law have been applied in order to determine the issues (see r 30(6)(e)). That said,
Rule 30(6) was not a straitjacket. If those matters could be reasonably spelled out from the
Tribunal’s decision, there would be no error of law simply because it had failed to recite the

rule in terms (see per Buxton LI in Balfour Beatty Power Networks Ltd v Wilcox [2007]

IRLR 63 at paragraph 25). Moreover it is trite that an Employment Tribunal is not required to

make detailed findings of fact in relation to each and every aspect of evidence (see per

Lord Phillips MR in English v Emery Reimbold and Strick Litd [2003] IRLR 710)'. Whilst a
Tribunal must consider all that is relevant, it need only deal with the points seen to be
controversial relating to those issues, and then only to the principal important points (see per

Peter Gibson LI paragraph 24 of High Table Ltd v Horst & Ors [1997] IRLR 513).

29. A Tribunal’s findings of fact need to provide an outline of the story and to be sufficient to
enable the parties to know why they have won or lost, thus meeting the requirements set down
in Meek. It should, however, be borne in mind that those reasons are primarily directed at the
parties, who can be taken to know the detail of the issues and the arguments in the case. They

do not come as strangers to it (see per Keene LJ, paragraph 32 of Derby Specialist

Fabrication Ltd v Burton [2001] IRLR 69).
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Submissions

The Respondent's Case |

30.  Taking first the_lia_bility appeal, Mr Mi&heli complained that. the réasons were not Meek- “
compliant and/or did.n.ot fnéét the réquﬁeﬁents of Rule 30(6)‘ of the ET Rules 2004. In
pafticulgr, he said it was Ié_ﬂ unclear as to wh_at were the offégdi_ng words fouﬁd to have be_en |
said by Mr Adekunle. The Tribunal had found a nﬁmber bf remarké to have 5e¢n made, not all
of which_ relatéd to the Claimant’s age. | Two. remarks rmght have béen relevant to the question
of age d.iscriminatiqn, but the Tnbunal then onl_y concludgd that it was one comment that
violated fhe Claimgnt’s di_gnity but did not specify.which. The Rﬁ:spondeﬁt cdntended that this
was fatal to the ﬁndin_g on the harassment claim. As it couid not be sure what the relévant

conduct ﬁva_s, the first limb of section 26(1)(;.1) could not be said to have been made out.

31. Mrl\/iitchell submitted that was parti_cularly important, as the Claimant’s case - on the
remarks said to have beeﬁ made - had varied. Accepting that the substantive gist of ﬁhat she
was aileging had :eﬁﬁned constant throﬁghoug_ Mr Mitchell complained that there was some
inconsistency in tefms of the expansion of what she said. For example, she had not addéd fhat :
Mr Adekunle had referréd to othefs not lgsting tﬁree weeks in her witness statement, whereas

she had said that in her original complaint to the Respondent and in her ET1.

32. Thg Réspondent also complained that, at paragraph 9, the Tribunal had used the pronoun
“he” without it being clear to whom it was refexring. MrMitchell accepted that it was only
Mr Adekunle who could have been feferred to as making the offenéive remarks in question. He
also accepted — in any event - that whether the “he” referred to the Respondent generally, or to
Mr Orezzi’s conclusion on the invesﬁ gation, or to Mr Adekunle’s evidence in the investigation,

the Tribunal had correctly summarised the Respondent’s point.
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33. Addltlonally, in a submission made in the written Skeleton Argument but net expanded
orally, _the Respondent complamed that the Tribunal erred in not eonmdenng how old the
Claimant was as compared to Mr Adekunle and/or Ms Plummer. That (it was argued) would

have been a relevant issue in considering the likelihood that the offending remark was made. “

34. | Turning to ground2 the Respondent eompleined that there was e failure on the part of
the Tnbunal to address its case. Flrst the Tnbunal dld not explam the ratlonale for finding that |
the words attnbuted to MrAdekunle were aetually smd by h1m The Re3pondent said it was
mherenﬂy nnplausible that he would (as the Clalmant alleged) have stated, at the beginning of
the inte_rviéw, that he was black. Tt also noted that this had not been an allegetion made by the

Claimaﬁt in her eatlier:etatenients of complaint to the ReSpondent and in her ET1.

35. Second, Mr Mitchell submitted that the Tribunal just did not address its primary
submission that the Claimant’s case was inconsistent and that she-had given contradictory

accounts.

36. As for grouﬁd 3, the Respondent contended that the Tribunal had failed to explain the
basis for its finding that the Claimant’s dignity was violated for the purposes' of
seetien 26(1)(b)(i) Equali.ty Act 2010. In this regard the Respondent placed reliance on the

Judgment of Elias L.‘{ in Land Rew v Grant {2011] ICR 1390 where he stated as follows:

“Fribunnls must not cheapen the significance of these words. They are an impurtnnt control
to prevent trivial acts causing minor upseis being canght by the concept of harassment.”

37. The Respondent contended that, in cross-examination, the Claimant was asked whether
she had been upset after the interview with Mr Adekunle and that she had responded “not at

all”. In those circumstances, it was argued, the Tribunal needed to explain how it had reached
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the conclusion that it did, Although the Reasons made reference to the _Clla.imant having
attended her GP, it seemed that the Tribunal had wrongly read the entry in the medical rec_ord
and was in fact referring not to the entry for the day in question, 21 September 2012, but to a B

later entry for 27 March 201 3, which was the date of the CMD hearing in these proceedings;" ‘

38.. On ground 4, in considering whether the Redpondent had discritninated against the |
Claimant for the purposes of section 39(1)(0) of the 2010 Act, it was contended that the :
Tnbunal had failed to engage with the point that the dec131on whether or not to employ the' _
Clamlant was taken by Ms Plummer Although the Tnbunal knew that Ms Plummer had made .
the dBCISIOIl (see the opening sentence of paragraph 17), the Respondent complamed that it
apparently 1gnored the implication of thlS by statmg, “The criteria adopted by Ms Plummer,
therefore are not relevant to this clmm” The Respondent oontended that the Tribunal’s ﬁndzng
that the Clannant was not offered the _]Ob because she was not reoommended hy Mr Adekunle
“ignores the posmhthty that even had he put her forward for the job, Ms Plummer mlght still
have rejected her” It further complained that, althongh the Tribunal apparently tmpugoed
Ms Plummer 5 account at paragraph 17, it did not expressiy find that she had been untruthful in |
her account to Mr Orezzi or that' she was actuated herself hy_unlawﬁll discrimination based on

the Claimant’s age and thus not to give her the joh.

39. Finally, on this ground, the Respondent objected to what it saw as the Tribunal’s failure
to engage more fully with its case, telying on a comparator of a similar age to the Claimant,

who had been offered a job.

40.  Related to those objections was the Respondent’s case on ground 5, in respect of which it

complained that the Tribunal had erred in its assessment of credibility. Mr Mitchell’s
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submission .was that the Tribunal had made findings adverse both to Mr Adekunle and
Ms Plummer when neither had been called as witnesses before it and without the Tn'bunal

apparently engaging w1th the full documentary evidence and/or the view formed by Mr Orezm

who had mterwewed both and who did attend to give ewdence at the Tnbunal

41. Spemﬁeally the Respandent objected that the Tribunal had faﬂed to have regard to the

posmve aspects of the Clmmant’s interview form as completed by MrAdekunle and to the

evidence relating to MrAdekunle 'S equal cpportumtles trammg Also, glven that there mo

cha]lenge to Mr Orezzi’s ewdence it was subrmtted that it was then unfair of the Tnbunai to |
reject his finding as to the credibility of Mr Adekunle and/or Ms Plummer. As an alternative
way of putting tldose points by ground 6, the Respcmdent contended.that the Tribunal had erred
in 1ts apphcatmn of the burden of proof fallmg to properly consider the Respondent 8

exPlanatlon and sunply acceptmg the Clalmant’s case.

42. Ground 7 'a_lso‘ went to supﬁort the objections under grouﬁds 4 and 5. | Here the
Respondent complained of a procedural error in the Tribunal apparenﬂy seeking to piece
together the evidenee from the incempiete documentary material without making it clear to the
parties what it was doing and giving them the bpportunity to make representations on the point.
The decumentar.ji evidence before the Tribpnai was incomplete and in part redacted; it was not
safe for the Tribunal to undertake this exercise. Further, if the Tribunalrwas going to draw any
inference from that material, then it Shodld have made that clear to the parties and given them

the opportunity to make further submissions.

43. Turning to the remedy appeal, Mr Mitchell accepted that the first ground merely

replicated the first ground in the liability appeal. The second ground made the same point: i.e
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that the Reasons were inadequate .in respect of the loss of eamings award made thlst '
accepting that the Tribunal would have been entitled to re;ect Mr Orezzi’s evidence regardmg
the Clmmant’s sultabﬂlty for the role, it was submitted that it was obliged to provide some
reasoﬁs fplr so doing. Here, the reasons d'id.net demonstrate any engagemenf W1th either side’s

case,

44, This po_int; also went to the question of mjtigation.I The only evidence of the Claixﬁent
looking fer eiternaﬁVe work was aﬁer the Liebility H'eax'ing. The Respondent had put iﬁ various
documents showmg other opportumtxes that the Clmmant could have apphed for, but the_
Tnbunal made no ﬁndmg on this. The £500 for which the Tnbunal dxd give credit was in fact
earned before the interview with the Respondent s0 it did not even make sense for that sum to
have been taken into account;_ although, on the Respondent’s case, the Cialman_t should have

‘been awarded nothing because of her failure to mitigate.

45. 'The third ground of appeal on the Remedy Judgment felated fo ﬂle inju;'y to feelings
award, and the Respondent argued_ that .the Employment Tribﬁnel had misdirected itself as to
Yento, centending it was simply not proportionate to make an award of £4,000 .fo'r injury to
feeii-ngs-for a one-off incident and that the sum was manifestly oppreesive when compared to
other eward in age discrimination cases on not wholly dissimilar facts? as summarised in

Harvey on Industrial Relations and Employment Law.

46. The fourth ground was a complaint of procedural error in respect of unredacted medical
evidence which had been shown only to the Employment Judge. The Respondent could not see
anything in the Reasons to explain what, 1f any, mﬂuence this had had on the decision reached

by the Tribunal. It could not know what, if any regard had been had to this evidence.
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The Claimant's Case. _

47.  For her part tﬁe Claimant objected to the Respmident’s failufe to m_aintai‘_n. the relevant
docunients and to call the relevant witn.esses.. She did_nof feel that the explaeaﬁoes :fhat had
been given in this regard had been consietent o.r setisfactory.' She did not see why the Tribuﬁal |
should have accepted Mr Orezm s evldence when he had not engaged Wl'{h the documentary
material. As with various assertions made by the Respondent - for example as to
Mr Adekunle s expenence she said that was sunpiy not proved by the Respondent What had
'been estabhshed was that Mr Adekunle was not an expenenced mtemewer Tested agamst the
'documents, the ewdence _gwen. by MrAdekunle in the mtemal mvestlgatmn process was

inaccurate.

| 48 As to her manner of presentation before the Tribunai she ceneidemd that suppoi'ted her
case and not that of the Respondent, in partlcular as to whether she would have passed her |
probatxonary period and stayed on in this empioyment She ftnther ebserved that it was a
matter of fact that the Respondent had taken on a 19-year-01d candidate Who had no experience.
The fact that it had also taken ona 50~yea_r-old with lots of expen'ence did not undermine that
point or the Claimant’s case. She believed that the Respondent was seeking to dreg ﬂ:ﬁs case

out. as Iong as possible when the reality was that Mr Adekunle had said the words in question.

49. On the R_emedy Judgment, she could only say that she believed that she would have
passed. the probationary period end wonld also have stayed teﬁ years, as she had previously
stayed in oth_er jobs over long periods of time. As for her injury to feelings, wheq she realised
that the comments made by Mr Adekunle were not part of the interview, she was very much
hurt by that. She felt that the Respondent should have accepted the censequence of

Mr Adekunle’s comments and it actions, and should not have pushed the case to this stage.
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Discuséion and__ Conclusions

50. | 'fhe acts of harassment and discﬁfnina_tion that lie at the _heart..of this case took place oﬁer
{ a fairly short period, élbeit w1ththe pofential for a more longflasting iIﬁpact. 'I‘hg harassment
com'plaiﬁéd of related to words spoken at the conclusion of a job interview; the discrimination |
was. the _failure to puf the Claimant forward for cemployment after _that intérview. .,'_I'hat is
precisely the kind of diSpute that Emﬁloyment Tﬁbﬁﬁal_s — sitting, as héré, as %1. ﬁﬂly coﬁstitnted
industﬁal jury - are best I;Iaced to resolve. '_I“he. fact that it d1d S0 over tWo relatively short
hearin.g-s is also entirely in .keeping with the Tribunal fuiﬁlljgg its ﬁancﬁdn. It Wouid be W_rong
of me td interfere with the findings made by sucha ﬁfst—insthnce ’fribunél unless there.is areal
error of law material to the conclusmns reached. Equally, it would be wrong of me to plck.

cIosely through the reasons given, looklng for faults rather than standmg back and allowmg the

broader pmture to emerge
51. '_With those injunctions in mind, I tumn to the individual grounds of appeal before me.

52. 1 first consider grounds 1-3 on the Liability Appeal, which each relate to the finding on
the Claimant’s harassment clmm I consider .thé Tribunal’s ﬁndmgs to be very clear in this
respect. The Tribunal accepted the Claimant’s evidence as to the exchange with Mr Adekunle
at the end of the interview. That included his comment _that she was the right colour, sex and
nationality but “too old and tﬁo blondé“, and then, in response to her challenge (because she
thought this was still part of the interview process), thaf people of her age did not have the
required stamina. The Tribunal’s conclusion in this respect is quite plain. It is certainly clear to
me, coming to this matter afrésh; it must be all the more ‘so to the Respondent, which was

present at the Tribunal hearings and familiar with the case against it.
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53. To sizeply refer te the use of the singular comment in the penultimate sentence of
paragraph 22 is: (1) mt-plckmg, and (2) failing to read it in the context of the rest of that
paragraph and the earher ﬁndmgs Further to the extent that the Tribunal used an unspecific
“he” at paragrath that is immaterial to the force of the ﬁndmgs and to the conclusions
reached It does not detract from the cleer ﬁndmg that it was MrAdekunle who made the _
oﬁ'endmg remark. At that stege the Tnbunal 1s simply recordmg the Respondent’s case, and it
_makes no dlft'erence Whether the “he” is read as the Respondent or Mr Orezm or Mr Adekunle

'Whlchever way it is read, it is an accurate summa:y of the Respondent’s case.

54. | For edmpleteness I also address the complaint made by the Respdndent iﬁ the Skeleton_
Argument to the effect tttat theTnbunal erred in not eotlstdeﬁng how ._old the Cleimant was

compared to Mr Adekunle and/or MsPlummer, suggesting that would have been a :elevan‘t‘
issuein cdnsidering the likelihood that the remark was made. The point was not pursued in the
oral submissions before me and rightly so. Itisa bad_ one. It is for .the Etnptoyment Tribunal,
as the industrial jury, toldetermine what wds said on all of the evidence before it. Ttis ent_irely a
matter for the Tribunai as to what weight to give different parts of the evidence. Whether the
alleged discriminator shared the relevant protected charat:teﬁstic with the eoniplainent Iﬁay be
of very little relevance; being df the same sex or race, for example, does not mean that peeple
do not discriminate because of that shared protected characteristic. Here the Tribunal

apparently did not consider it relevant. It was entitled to that view. There is no error of law.

35.  As for the complaint that the Tribunal failed to explain its rationale for finding that the
words attributed to Mr Adekunle were said by him, I reject that submission. It is apparent to
me that it did adequately explein its reasons. First, it accepted the Claimant’s evidence and

explained why. First, because the context made sense: the Claimant had initially thought the
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comments were part of the intervi_ew, designed to challenge her (as Civil Enforcement Officers
may be chal.lengé'd when doing their job on the streets). Second, because the Tribunal found the
Claimant to be an entirely credible witness, whose evidence in all material respects was

consistent and held firm under cross-examination.

56.. As for the complaint that the. Trifmnal did nlot. address the Rgspondéntfs pnmary
submission - that the Claimaa;_t’s caée was both inconsistent and inhcf:rently implaﬁsible - again I
disagree. Fn‘st, it found that - on the coﬁtrary - her accoﬁnt r_elﬁ_ained consistent in all material
respects (see paragraph.l‘O)‘. Having gone.th'rough her original complaint to the ReSpoﬁdent,
her ET1 and her witness statement and having heard the Claimant giving e\_r_idence, as tesfed in
cross-examination, it was entiﬂed to reach that conclusion. To supporf its finding as to her
crediBility, it could have added that there was. also eﬁdsncc of her ééeing hgr GP the same day
and seeking advice from the CAB the néxt,_ 'I"here'was certainly sufficient evidencé and

sufﬁbient reasoning to support the conclusion reached.

57. On the question as to whether the Claimant’s account was inherently implausible,
particularly as to Mr Adekunle having stated that he was Black at the beginning of the
interview. This as simply nit-picking. The Tribunal’s focus was on age-related comments, Tt

was not required to focus on the other remarks made.

58.  As for the fact that that particular remark had not been recorded in the Claimant’s earlier
complaint and ET1, those earlier documents do not give a full account of the interview. They
focus on the concluding remarks, not the opening comments. That question of inconsistency
was simply not at the heart of the casé the Tribunal had to decide. It was éntitled to conclude

that the Claimant’s evidence was consistent in all material respects. Morcover, just because the
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Réspondent’s forensic deconstruction of her evidence raised a point did not mean. that the
Triburial was obliged to deal with it. It adequately addressed dlar which wos material to its
Judgment True it is that in formmg that judgment the Tribunal did not have the advantage of
hearmg from Mr Adekunle but that was more a matter for the Respondent than the Clarma.nt or
the Tn’ounal Iam certamly not aware of any apphcation having been made for a witness order

or any other step taken by the Respondent to ensure hlS attendanco B

59. In ony event, the Tribunal \.:vas'careﬁ.d to tdke irr'ro account What. Mr Adekunle had s.ai.d in
| the internal invostigation.' When if sought to oh_éck that evidence against the documentary
evidence, however, it foudd inconsistencies. If he had - as he suggested - put the Claimant
forward, why had he not put any scores on her form as he had for the others he had apparently
interviewed and put forward? Although he said he had recommended her, the ﬁnal comment he
had made was negat:rve in terms of her expenonce and that contrasted with the posmve

conoludmg remarks he had made about other candidates who went forward for selectron

60. All of those points were matters for the Employment Tribunal. No error of law is

demonstrated and no inadequacy in the reasons provided.

61.  As to the related criticism that the Tribunal failed to explain the basis for its finding that
the Claimant’s dignity was violated for the purposes of section 26(1)(b) of the 2010 Act.

Whilst I accept the statement of Elias LI in Land Registry v Grant, I do consider that this case

falls into the trap that he referred to. Being told that you are assumed not to have the stamina to
do a job because of your age is not a trivial act. As to whether it caused minor upset to the
Claimant, although notes of evidence have been agreed or put before me, T am prepared to

accept what Mr Mitchell has said that, in cross-examination, when asked whether she had been
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upset after the interview, the Claimant had responded “Not at all”. On anyone’s casé, however,
that was simply part of the evrdence The Tribunal apparently also had regard to the Clmmant s

ewdence as to the nnpact upon her (see paragraph 18)

“Following the interview the Claimant thnught about what Mr Adekunle had said and was
upset.”

62. Shé mlght not have had that reaction irﬁmediately the :corrlmerrts' weré_ made in the
interview, but people do not necessarily react straight away, particularly when in the course Qf _
Being interviewed fbr a job and _tﬁir_lkiﬂg it might be a question designed to challenge the
candidate; Th_é Tnbunal obVi_ously had evidence _l;eforc it as to the impact of the comment on
the Claimant aﬁer‘ the inter\riew. It also had the evi&eﬁce’ of h:r visit to the GP th:a‘t dé.y_fm_d .her .
eridence .as to why she wcn_t' to the GP. 'Whéfher ot not it had 'ma.nagéd to cqrrﬁxse some of the.
dates in the medical entry does not detract from the overall strength of that point. On the |
Claimant’s evidence (as corroborated by the medlcal records), the reason she went to her doctor
that day was because she was upset by the remarks that had been made to her_ in the mtemerv.

On the evidence before it, the Tribunal again reached a conclusion entirely open to it

63. | 1 turn, then, to groupds 4-7, rarhich relate to the cl_aiin of direct discrimination in the
failure to offer the Claimant employment. In this regard, I do not accépt that the Tribunal failed
to eng.age with the point that the decision whether or not to employ was tﬁke_:n by Ms Plummer.
To so suggest simply ignores thé Tribunal’s finding that Ms Plummer did not get to make the

selection, because Mr Adekunle did not put the Claimant forward (see paragraph 17).

64. The Respondent contends that the Tribunal’s finding that the Claimant was not offered
the job because she was not recommended by Mr Adekunle “ignores the possibility that even

had he put her forward for the job Ms Plummer might still have rejected her”. That is incorrect.
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If the Tnbunal found that the Claimanit was not appointed because she was not put forward for
conmderatxon, then the cause of actlon was complete at that pomt The only reievanoe of Ms

_Plummer’s possible decision in assessing the Claimant’s losses would bein respe_ct of remedy.

'6.5. The ba_tter po'in.t. raised By this part of. the Respondent"-s appeal was that alztho'ugh the
Trr’ouoal apparently impugns Ms Plummer 5 accou.ut at paragraph 17, it does not expressly find
that she was untruthful in her accouat to Mr OI'EZZI Ms Plummer 8 account in the mternal
mvestrgatlon (which was before the Tribunal and was also recounted by Mr Orezm), was that
' MrA_d_ekunle had put the Claimant forward but that she, Ms Plummer, had not seleeted_ the |
Claimarrt because the Claimant had inaufﬁcieot experience. The Tribunal does not spell out in
term.s thaf_-_it rejected that' account. It was not,:however, boond to accept the_ﬁndiogs of the
ioternai investigation'.. Mor‘e_over_, rhe adequacy or rhe correctness o.f the conciasions of that
-investigation was not at 'the. heart of the case before the Triburral; This was just part of the
material before it, and paragraph 17 makes clear that the Tribunal did not aecept,the evidence
that Ms Plummer had giverr in the internal intérview;. It had Various reasoos for not doing so.
First, because ir had the beneﬁ_t of hearing the Clairnant and it accepted her account. Second, -
because the. accouot given by Ms’ Plummer was plainly viewed with soine scepticism: rejecting
the Claimant because of her lack of experience was simply not cons'istent_l with the fact that

others were appointed without any experience inoiuding a school leaver.

66. As for the Tribunal’s apparent reliance on the form completed by Mr Adekunle, the
Tribunal did not view this in isolation but compared it to forms that it reasonably i:nferred. must
have been completed by Mr Adekunle in the case of two other candidates. The Tribunal’s view
as to the negative final comment was one that it was entitled to reach. In saying that, I allow

that the Tribunal did not specifically refer to the positive comments in the form that related to
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the Cia::mant I do not, however consider that that undermines the force of its finding, Takmg
the Judgment in its enttrety, it is clear that the Tnbunal concluded that Mr Adekunle went
through the mtemew questrons w1th the Claunant during which process no doubt, positive
: comments may have been entered on the form, perhaps demonstraung why she was quahﬁed
for the appomtment At the end, as the Tribunal found, he effectrvely vetoed her gmng forward
for entirely mpemssibie age—related reasons. So the Tn’ounal were entrtled to look at and‘
emphasise the ﬁnal negative comrnent It was entltled to have regard to the fact Mr Adekunle
did not then prcmde a summary of his scores, as he had in the other cases The Tnbunal was
entlﬂed to take the view , that he would have completed that exercrse if he was in fact puttlng the

Claimant through for possible selection by Ms Plurnmer

67. Standing back, and looking at 'th_e picture painted by the Tribunal’s ﬁndings, it is clear
that the Tribunal rejected the accounts given in the internol investigation'and that it was entitled

to do so on the evidence before it.

68. For .corrlpl_e_teness on this point, I do n'ot agree that there was a procedural irregularity.
The Tribunal was doing its best on the evidence that had been provided. It did not just accept
the Clainrant;s evidence, however compelling it found her as a witness. It did not si_Inply reject
MrAdekunle’s account even though he was not in attendance and his account in the internal
investigation had not been tested. The Tribunal tested the case ogainst the documents provided
by the Respondent. It made that clear by resuming the hearing and recalling Mr Orezzi. Had
the Respondent then asked to make further submissions on the evidence, there is no reason to
think that that would not have been allowed. There was no such application. The parties were
put on notice that the Tribunal was specifically looking at the documentation, Having done so,

it apparently drew inference that it was entitled to do. There was no procedural irregularity.
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69. Finally, on the question of the Respeedent’s objection to the 'Tribenai, as it put it, failing
to engage tnere fullykwith its case of a eereparatot ofa si_milet ege to the Cla_imeet,_ who wae
effered a job on the easis of superior experienee The Respondent again igneres the Tribunal’
express ﬁndmgs in this regard First, its ﬁndmg that - entirely mcenmstenﬂy with the |
Respendent’s case - a sehooi leever with no experience was taken on. Second 1ts finding that
the comparator relied on by the Respondent had many years of experience in preelsely this role
and was smlply such an obv:eus candldate as not to be a comparator; employers do not negate a
ﬁndmg of d;senmmatlen by pointing to the fact that a stand-out candxdate sharmg the relevant |
1 protected charaetenstle was appointed. The questlon is hew a comparater in 11ke circumstances
- - that is, baving the more standard quahﬁcatwns and experience of the Claimant — would have

been treated The Respondent dld not put forward any such dlrect comparater in this case.
70.  For those reasons I dismiss the liability appeal.

71. Tﬁrning then to the apeeel on remedy. The first ground simply falls away, given the view

I have formed on that ground under the liability appeal heading.

72.  As for the other gteends, it seems to me that the real point is as to adequacy of reasons; a
point that could be taken by both sides. For my part, I would not ﬁnti the Respondent’s
evidence {given via MrO_rezzi) as to why it says the Claimant would not have passed the
probationary period (because .of her demeaneur in the Employment Tribunal), in any way
compekling.and I would not criticise the Tribunal .for rejecting it. I accept, however, that the
Tribunal has not explained what view it formed or its reasons for so doing. In these
cireumstences, it is not for me to provide my own view or to try to second-guess ttle Tribunal in

this regard. It is necessary for the Tribunal to explain its own position. The same point goes
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for the re_jection_of the. Clgiman’t’é case that she wouldr ha_Vé lasted some ten years given herl
| previous empioyrﬁent history. It is a point that also arises in respect of the iiuéstion of
mitigaﬁon and fo_r the credit _fdr earningé apparently receive& before the discriminatory act in
question.. On all those points, I have to agree that tl.w.reasons provided are not Meek-
compliant, They d(.),. not enable the .pa_rties to know why they won or lost oﬁ 'any parﬁéulér_

pbin_t.

73. That conéem also holds true for the award for injury to .feel'ings. I do not necessarily
accept the Respondent’s submission that it Would_ﬁqt be pr'opqrtionate_ to make an aﬁard of
£4,006 for.'a one-off incident'. It Ipay be a one-off series of remarks m the iﬁterview, but the
discrimination was in not giving the Claimant a job and that can bé far more serious thanjust a
harassing comment. These matters have to be viéwed in terms of their éﬁ‘eét on,tht.: feelings 6f
thé_ complainant. What wbul'd_ be di_spropor'l:ionate in one case may not be disproportionate in

another, even if the discriminatory act was itself the same.

74. The better point is that relating to the adequacy of the reasons. Even if one reads the
Remedy Judgment in the light of the fuller reasons provided Liability, it is not poésible to work

out what held sway with the Tribunal in terms of making this award.

75. I have seen the Claimant’s witness statement for the Remedy Hearing. There may have
been evidential basié for ﬁnding £4,000 to be the right figure and it may be tﬁat the medical
records that the Employment Tribunal saw but the Respondent did not would also be relevant. 1
simply do not know, and néither do the ﬁarties. £4,000 might also seem overly high. Again,

however, that cannot be tested without knowing the Tribunal’s reasoning.
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76.  For those reasons., I therefore allow the remedy appeal.

77.  Having given my Judgment in this mattef, I received furthér representaﬁqns from the
parties on the ques,tioxi of disposal. I am ﬁot m a posiﬁon_ to simplj; substitute my view for that
of _the Employment Tﬁbtmal. The matter therefore has to be 'rémitted for reconéideration. The |
Respondent .urg_es me to remit the matter to a new Tribunal; It submité _that, wﬁhout @riticising
the previous Tribunal me_mbers,.th'e Remedy Judgﬁlant was so flawed and géve so little regard
to either side’_s‘case thaf it would not be s_afe_ .to send it back to_'fhe samé pénel; the extent of
error meaﬁs__thét it shoul_ci be heard by a fresh Tnbunai The hearing itself would be shoﬁ;
another _Tﬁb_unal c;ould easily pick it up Sufﬁclent time had gone past as to mean that a'new
Tnfﬁunal would be in no worse position. ’I’h_érc Was always a cbnc_em with sending a matter

back to the same Tribunal, that it would simply confirm the view it had reached previously.

78. For her part,. Mrs Miller, whilst daunteci by the prospect of this litigationbon’tinuing, says
that the hearing should go back to the same Tribunal. Tust as the Respondent felt it 1mportant to
be represented by the same Counsel with familiarity with this case, she considers it important
that the same Tribunal, with familiarity of the background to this matter, should continue to

determine the issues in this matter.

79. 1 have. regard to the factors set out in Sinclair Roche Temperley v Heard & Fellows
[2004] IRLR 763. This was a relatively short hearing and some time has passed, and it may be
that the Tribunal members do not have complete recollectlon of all the points. Such criticisms
as I have made, however, relate to adequacy of reasons. I have not criticised this Tribunal in
terms of its approach more generally and I have not suggested that it would not be entitled to

reach the conclusions it did.
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80. That bemg so, it seeﬁs to me that there is no partacular reason why it should not go back
to the same Employment Tribunal and I think there is force i in the point made by Mrs MﬂIer as
'to the beneﬁt of famxhanty with the background to the case and the way in whlch the ewdence
played out at the original Liability Heanng. I am persuaded by her that that is the appropriate
course, To tﬁ.e.extent ﬂnat_fhat.is stﬂlrpra'_ctical, I order that this matter be.remi_tted _for fresh |

éonsideration by the same Employment Tribunal.
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